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PRELIMINARY REMARKS. 


These eight cases come before this Court on ap- 
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peals from the respective interlocutory decrees therein, 
of the United States District Court for the Northern 
District of California, granting perpetual injunctions 
against the further infringement of claims 1, 2, 3, 4, 
BO, 14, 15, 10, 10, 20, .20eeaeno ge oma camden oman 
United States letters patent No. 1,104,175, issued on 
July 21, 1914, to the appellee, Dunkley Company, as 
the assignee of the inventor, Samuel J. Dunkley, for 
‘Machine for Peeling Peaches and Other Fruit.” 

Pursuant to the stipulation of all the parties in said 
eight cases, the same were tried at the same time upon 
the same evidence and proofs (R. 23). 

For the sake of clearness and convenience, we here- 
after shall refer to the appellee as the plaintiff and 
to all of the appellants as the defendant. The said 
letters patent sued on herein will be referred to as 
the Dunkley patent. 

The defenses relied on attack the validity of said 
patent on various grounds, to wit: the public use of 
the patented invention for more than two years prior 
to the filing of the application for said patent; an- 
other public use of said invention prior to the date 
of the inventing thereof by the said Samuel J. Dunk- 
ley; and the prior inventing of said invention by an- 
other person. The question of infringement is not 
raised except as the same is involved in such attack on 
the validity of the Dunkley patent. Of course, an 
invalid patent cannot be infringed. 

As the defenses raise the question of substantial 


3 


identity between the machine disclosed in the Dunkley 
patent and other machines publicly used prior to the 
filing of the application for such patent, we shall first 
consider the Dunkley machine as described in the 
Dunkley patent. 


i 
THE DUNKLEY MACHINE. 


The Dunkley machine is for peeling peaches and 
other fruit. In it, the peaches are first subjected to a 
solution such, for example, as a solution of caustic 
soda or lye, to disintegrate the skin and then the 
peaches are subjected to the action of brushes and 
sprays of water whereby the disintegrated skin is 
removed. 

Broadly speaking, such machine embraces two sep- 
arate and distinct instrumentalities, to wit: first, the 
means for disintegrating the skin of the fruit, consist- 
ing of the tank, containing the disintegrating fluid, 
and the carrier for conveying the fruit through such 
fluid, and second, the means for removing the dts- 
integrated skin, consisting of an endless brush belt or 
carrier for brushing the fruit and at the same time 
conveying the same between two cylindrical rotating 
brushes, which both brush and rotate the same, and 
perforated water pipes through the perforations of 
which issues water, under pressure and in the form 
of spray, for washing the fruit. 
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The fact, that his machine so embraces two sep- 
arate and distinct instrumentalities, is recognized by 
Dunkley, who says, beginning at line 121, page 2, of 
the Dunkley patent: 


“T desire, therefore, to claim the means to re- 
move the disintegrated peel no matter how the dis- 
integration 1s accomplished.” 


Beginning at line 22, page 1, of the Dunkley patent, 
Dunkley says, regarding his machine: 
eas it consists, in combination with a peel 
or skin softening, disintegrating or shriveling means 
or device, preferably consisting of a tank or cham- 
ber containing a heated fluid, and a heater for the 
same, a conveyor for automatically conveying the 
peaches through the skin softening, disintegrating 
or shriveling device and subjecting the peaches to 
its action for uniform and measured time, a chute 
or device for delivering the peaches in single file 
line to a brushing and washing mechanism, pref- 
erably comprising a group of three long perfor- 
ated pipes for spraying water upon the moving 
line of peaches, and subjecting them to a water 
brushing action, an endless brush belt arranged 
between the two lower-most perforated pipes and 
operating to brush the peaches as they are rotated 
and to convey them along, and a pair of oppositely 
rotating cylindrical brushes operating both to rotate 
and brush the peaches, and having hollow perfor- 
ated pipe cores for spraying the rotary brushes 
with water, and rotary cylindrical rubber sponge 
brushes, also having hollow perforated pipe cores 
for supplying the same with water, whereby the 
peaches may be very rapidly and cheaply and per- 
fectly peeled without waste or injury.” 


8. J. DUNKLEY. 
MACHINE FOR PEELING PEACHES AND OTHER FRUIT. 
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Beginning at line 34, page 2, of the patent, Dunk- 
ley again refers to the brushing means and says: 


“The washing and brushing mechanism further, 
preferably, comprises an endless belt-brush H, 
traveling on pulleys H’H?’ between the two lower- 
most water pipes GG and by which the peaches 
are conveyed along in single file and simulta- 
neously brushed as they are rotated. This washing 
and brushing mechanism further, preferably, com- 
prises a pair of oppositely rotating cylindrical 
brushes KK’; each having a hollow perforated 
water pipe K’ for flooding the brushes with water 
as they rotate.” 


From the foregoing, it is apparent that, in the 
Dunkley machine, the disintegrated skin of the fruit 
is removed by the joint action of the brushes and water 


and not by the action of etther one alone. 


On the opposite page is reproduced sheet 3 of the 
drawings of the Dunkley patent. On this sheet are 
shown the endless carrier or belt brush H on which 
the peaches, after leaving the lye tank, are carried 
along in single file between the rotating cylindrical 
brushes KK’, and, also, between the perforated water 
pipes GG. As Dunkley says, the belt brush H, not 
only conveys the peaches but also brushes them, thus 
assisting in the removal of the disintegrated skin. 
It will also be noted that he says the cylindrical 
brushes operate “both to rotate and brush the 
peaches,” so they also assist in the removal of the skin. 

It 1s to be noted that not a word 1s said in the 
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Dunkley patent in reference to the speed at which the 
brush belt or carrier H should run or the cylindrical 
brushes KK’ should rotate, or in reference to the 
relative speeds at which said parts move. Anyone, 
attemping to practice the invention disclosed in such 
patent, would necessarily be compelled to use his own 
judgment as to the proper speed at which to convey 
the fruit through the brushing and washing means 
and as to the proper speed at which to rotate the 
cylindrical brushes, 

Furthermore, there is not a word said in the Dunk- 
ley patent as to the amount of water pressure re- 
quired in the operation of the Dunkley machine. The 
water 1s referred to therein as issuing from the per- 
forated water pipes in the form of spray but not a 
word is said as to the amount of the pressure of such 
water. Therefore, anyone attempting to practice the 
Dunkley invention, would necessarily be compelled 
to use his own judgment as to the proper pressive un- 
der which to have such water. 

Furthermore, there is not a word said in the Dunk- 
ley patent as to the strength of the disintegrating so- 
lution or the time required for it to disintegrate the 
skin. Those matters are also left to the judgment of 
anyone attempting to practice the invention. 

In our opinion, no one, possessing ordinary common 
sense, would experience any difficulty in practicing 
the Dunkley invention, as described in said patent, by 
reason of such patent failing to give any information 
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regarding the features above referred to. In other 
words, the judgment of anyone, attempting to practice 
such invention, could be relied on to determine the 
proper speeds, respectively, of the brush belt and of 
the rotating brushes; the proper amount of water 
pressure; the proper strength of the disintegrating so- 
lution and the proper time of immersion therein of 
the fruit. 

The reason of directing the Court’s attention, at 
this time, to such failure of the patent to furnish 
information regarding such details of the construction 
and operation of the Dunkley machine is that plain- 
tiff attempts to differentiate said Dunkley machine 
from a prior art machine, designated in the record as 
the Vernon machine, in respect to the said details, 
concerning which the Dunkley patent furnishes no 
information, 

In other words, plaintiff’s differentiation of the 
Dunkley machine from the said Vernon machine is 
based solely upon features concerning which the Dunk- 
ley patent is silent! However, we hereafter shall 
demonstrate that the uncontradicted testimony and evi- 
dence prove that such attempted differentiation is not, 
in fact, true and that said machines are substantially 
identical even in respect to the details of operation 
read into the Dunkley patent by plaintiff, but con- 
cerning which said patent is silent. 

It is unnecessary to consider, at any length or in 
detail, the numerous claims of the Dunkley patent 
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which are involved in this suit. The question raised 
by the defenses, as to the validity of said claims, is 
a broad one and its determination does not require 
any consideration of the slight differences between the 
several claims or any separate consideration of any one 
claim. In other words, one of the anticipating ma- 
chines, relied on by way of defense, admittedly em- 
bodies all of the respective combinations of elements 
respectively covered by all of said claims and the 
other anticipating machine is attempted by plaintiff 
to be differentiated from the Dunkley machine only 
in respect to certain features, a consideration of which 
does not require any consideration of the differences 
between said claims. 

Therefore, it will be sufficient for the purposes of 
the argument to merely quote, at this time, claim 1 
of the Dunkley patent as an example of the general 
type of claims to be found therein: 


Claim 1: “Ina peach peeling machine wine 
combination with a tank or chamber for containing 
a fluid for softening and loosening the skins, of 
means which extend through the tank for subject- 
ing the same to the action of said fluid for a uni- 
form period of time, and a washing, spraying and 
brushing mechanism at the exit end of the tank 
for removing the softened and loosened skins, co- 
operating substantially as described.” 


It will be noted that the skin removing means, spe- 
cified in the claim, involves the joint action of water 
and brushes. 
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II. 
SUMMARY OF DEFENSES. 


Before discussing the principles of law controlling 
the determination of the issues of this litigation, we 
shall briefly outline the defenses relied on so that the 
Court may perceive the particular applicability of 
said principles to the issues raised by such defenses. 

The Dunkley patent was applied for on November 
29, 1904, and issued on July 21, 1914. The validity 
of said patent is attacked upon the following grounds, 
to wit: 


1. Prior to the date of Dunkley’s alleged invention 
of the Dunkley machine, there was built at Pasadena, 
California, by G. E. Grier, of the Pasadena Canning 
Company, two peach peeling machines which were 
commenced in April, 1903, and completed before the 
end of July, 1903. One of these machines was put 
into commercial use before August 1, 1903, at Pasa- 
dena, California, by the Pasadena Canning Company 
and thereafter used by said company throughout the 
1903 peach season and throughout every subsequent 
peach season up to and including the 1914 peach 
season, The other machine, so built in 1903, by Mr. 
Grier, was sold to the Eastside Canning Company, of 
Los Angeles, and was put into commercial operation 
by that company in Los Angeles at least as early as 
August 3, 1903, and thereafter used throughout the 
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1903 peach season and every subsequent peach season 
for many years thereafter. These two machines were 
identical in construction and built at the same time. 
One of them is shown in the eight photographs and 
drawing marked “Exhibit B” and attached to the stip- 
ulation of the parties filed herein (R. 23). In view 
of said stipulation there can be no question raised by 
plaintiff as to the substantial identity of the Grier 
and Dunkley machines, because plaintiff bases tts 
charge of infringement herein upon such alleged iden- 
tity between them in respect to each and all the Dunk- 


ley patent claims in suit. 


In 1904, Mr. Grier built two more complete peach 
peeling machines, each substantially identical with 
each of those built in 1903. He also, in 1904, built 
one of his shaker devices for use in a peach peeling 
machine. One of said machines was sold to the 
Orange County Preserving Company, of Anaheim, 
and the other to G. H. Waters Company, of Pomona. 
The shaker was sold to the G. H. Waters Fruit Com- 
pany of Ontario. All of said machines were sold 
prior to the 1904 peach season and were put into com- 
mercial use during said season which began and ended 
before November 29, 1904, the date of Dunkley’s 
application. J# thus appears that, prior to the date 
of Dunkley’s application, five Grier machines were 


in commercial use in California. 


2. The said G. E. Grier, of Pasadena, California, 
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was the original and first inventor of the invention dis- 
closed in the Dunkley patent and, therefore, Dunkley 
was not such original and first inventor but, on the 
contrary, he surreptitiously and unjustly obtained said 
patent for that which, in fact, was first invented by 
the said Grier, who, at all times, was using reasonable 
diligence in adapting and perfecting the same. This 
defense is based upon the facts that, during the peach 
season of 1902, Grier conceived the invention which 
was promptly and with reasonable diligence embodied 
by him in the two machines commenced in April, 1903, 
and completed and ready for use before the 1903 
peach season. This defense is separate and distinct 
from that referred to in paragraph 1, although it is 
sustained im part by proof of all the facts relating to 
the defense of paragraph 1. 


3. More than two years prior to November 29, 
1904, the date of the Dunkley application, at the can- 
nery of the California Fruit Canners Association in 
Fresno, California, there was publicly, commercially 
and practically used, during the months of July, Au- 
gust and September, 1902, a peach peeling machine, 
known as the Vernon machine and, in all substantial 
respects, identical with the Dunkley machine disclosed 
in said patent. Prior to the 1903 peach season, said 
Association built three more Vernon machines, each of 
a capacity larger than the 1902 machine. One of 
these was installed in the Los Angeles plant of the 
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Association and was there used during the 1903 peach 
season under the superintendency of E. H. Kennedy. 
It thus appears that, prior to the date of Dunkley’s 
application, four Vernon machines had been built 
and were in commercial use in Caltfornta. 

The Vernon machine was practically a duplication 
of the machine described in the Dunkley patent. It 
embraced a tank for containing the disintegrating solu- 
tion of lye or caustic soda through which the peaches 
were automatically conveyed and a skin removing 
means consisting of an endless carrier belt for convey- 
ing the peaches between two rotating brushes and a 
perforated water pipe located above the endless carrier 
belt and from the perforations of which issued water 
under pressure and in the form of spray which played 
on the peaches on the carrier belt. One of the princi- 
pal differences between the Vernon and Dunkley ma- 
chines is that, in the Dunkley machine, the carrier 
belt H is a brush belt for brushing the peaches as well 
as conveying them, whereas, in the Vernon machine, 
the carrier belt was a leather belt serving simply to 
convey the peaches. By reason of such provision, in 
the Dunkley machine, of said brushing surface in addi- 
tion to the brushing surface found in the Vernon ma- 
chine, it is apparent that, in the Dunkley machine the 
action of brushes is more relied on, then in the Vernon 
machine, as a means of removing the disintegrated 
skin. 

In paragraph 16 of defendants’ answer (R. 11) an- 
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other defense is set up but the same will be discussed 
by us only so far as the facts, constituting the same, are 
significant in respect to plaintiff’s attack on the defense 
based upon the prior use of the anticipating Vernon 
machine. Briefly, said fourth defense is, as follows: 


4. That plaintiff does not come into court with 
clean hands but, on the contrary, has been guilty of 
acts of such an iniquitous character as to disentitle 
it to any relief in a court of equity, said acts being as 
follows: That plaintiff knew of the two years’ prior 
public use at Fresno, California, of the anticipating 
Vernon machine by the California Fruit Canners As- 
sociation and, for the purpose of making it as difficult 
as possible for any defendant to prove such use by 
way of defense to a suit brought for the infringement 
of the Dunkley patent, issued a free license under said 
patent for the life thereof to the California Fruit Can- 
ners Association with the understanding that said Asso- 
ciation should align itself with plaintiff and put obstacles 
in the way of anyone attempting to prove such prior 
use; and that said Association pursued a course of ac- 
tion in accordance with such understanding. 
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RULES OF LAW APPLICABLE TO A DETERMINATION OF THE 
QUESTIONS INVOLVED HEREIN. 


ioe EUBLIC USE, 


Section 4886 of the Revised Statutes provides that 
an invention, in order to be patentable, must not have 
been in public use or on sale in this country for more 
than two years prior to the application for the patent. 

Section 4920 of the Revised Statutes provides, 
among other things, as follows: 


“In any action for infringement, the defendant 
may plead the general issue, and, having given no- 
tice in writing to the plaintiff or his attorney thirty 
days before, may prove on trial any one or more 
of the following special matters: 


‘Fifth, That it has been in publie use oreon 
sale in this country for more than two years before 
his application for a patent or had been abandoned 
fo the public.” 


In Egbert v. Lippmare, 104 U.S., 333, the Supreme 
Court said: 


‘‘We observe, in the first place, that to constitute 
the public use of an invention, it 1s not necessary 
that more than one of the patented articles should 
be publicly used. The use of a great number may 
tend to strengthen the proof, but one well-defined 
case of such use is just as effectual to annul the 
patent as many. McClurg v. Kingsland, 1 How.,, 
202; Consolidated Fruit Jar Co. v. Wright, 94 
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Wy Semee iis via ee Blateat, 220. For tn- 
stance, if the inventor of a mower, a printing- 
press, or a railway car makes and sells only one 
of the articles invented by him, and allows the 
vendee to use it for two years, without restriction 
or limitation, the use is just as public as if he had 
sold and allowed the use of a great number. 
“We remark, secondly, that, whether the use of 
an invention is public or private does not necessar- 
ily depend upon the number of persons to whom 
its use is known. If an inventor, having made his 
device, gives or sells it to another, to be used by 
the donee or vendee, without limitation or restric- 
tion, or injunction of secrecy, and it is so used, 
such use is public, even though the use and knowl- 
edge of the use may be confined to one person.” 


BURDEN OF PROOF. 


(a) Presumptions of Law. 


A Patent is prima facte valid. 


Bare: vy. Coe, 95 Wa 5., 31. 


einmbates 7. Coe, 93 U.S., 31, Mr. Justice Clif- 
ford, speaking for the Court, said: 

““The presumption in respect to the invention 
described in the patent in suit, if it is accompanied 
by application for the same, is that tt was made at 
the time the application was filed; and the com- 
plainant or defendant may, if he can, introduce 
proofs to show that it was made at a much earlier 
date.’ 

‘In the Barbed Wire Patent Case, 143 U.S., 275, 
the Court, in considering the evidence on the ques- 
tion of priority of invention, assumed that the date 
of the application of the patent in suit was the date 
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of the invention; and the same assumption was 
made in Miller v. Eagle Manufacturing Company, 
RGM Ws, ele.” 


Automatic Weighing Machine Co., v. Pneu- 
matic Scale Corporation, 166 Fed., 294. 


The parties hereto have stipulated that the date of 
application appearing on the copy of each patent in- 
troduced in evidence, shall be deemed proof of such 
mlmoedate.. (Re 213) 

In view of the foregoing authorities, the Dunkley 
patent, when introduced in evidence herein, was pre- 
sumed, at that stage of the trial proceedings herein, to 
be valid, and the invention disclosed therein was pre- 
sumed to have been made on November 29, 1904, but 


was not presumed to have been made at any earlier 


date. 

There is no presumption of law or of fact that, prior 
to November 29, 1904, Dunkley did anything. In 
order to secure his patent, it was not necessary for 
Dunkley to first reduce his invention to practice or 
make a model of it or do anything other than merely 
file his application, which was filed on November 29, 


1904. 


“At the same time we have the equally well 
settled rule that an invention need not be per- 
fected and adapted to use, or reduced to prac- 
tice, in order to obtain a valid patent, since no 
such condition is contained in the statutes.” 
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Automatic Co. v. Pneumatic Corporation, 
supra. 


It is obvious, therefore, that the presumption that 
a patent is valid in no way fortifies or strengthens any 
proof of any acts of the patentee prior to the filing of 
his application. Proof of such prior and antecedent 
acts must be tested and stand on its own intrinsic merits 
unfortified by any presumptions of law or of fact. The 
law does not presume the patentee did anything prior 
to filing his application. 


“The patent being anticipated, if the date of 
application be taken as the date of invention, 
the burden rests upon the complainant to satisfy 
the court that the invention was made at an 
earlier date. There is no presumption in favor 
of such a patent. The burden which rested upon 
the defendant in the first instance has been trans- 
ferred to the complainant and it must furnish 
the court with convincing proof that the antict- 
pation has been anticipated.” 


Westinghouse Co. v. Saranac Co., 108 Fed., 
22) 


In Michigan Cent. R. Co. v. Consolidated Car- 
tem W007 Fed:, 121, the Circuit Court of Ap- 
peals for the Sixth Circuit, through Judge Severens, 
Judges Taft and Lurton concurring, said: 


“The evidence shows that the device, as pat- 
ented, has been in public use for some time prior 
to the date of his application. If it be permissi- 
ble, as contended, to maintain his patent upon 


18 


evidence, dehors the proceedings in the patent 
office, that he has made the invention at an ear- 
lier date than ts to be presumed from his appli- 
cation and patent, so as to carry it back to ante- 
date the public use, the proof should be clear 
and unequivocal that he was the original in- 
ventor. Hagleton Manufacturing Co. v. West 
Bradley & Cary Manufacturing Co., 2 Fed., 774, 
777, Rob. Paty Seem e20 motes peeaidecdcc 
cited. There is much evidence in this record 
upon that subject. Without here going into de- 
tail, it suffices to say that we have serious doubt 
whether Cody was the original inventor of the 
device represented by this combination of his 
patent. If the evidence in its favor were fortt- 
fied by the presumption of validity afforded by the 
patent 1n ordinary cases, we might think it right 
that that should turn the scale, and that this 
claim in the patent should be held valid. But 
the presumption does not apply in such circum- 
stances, and the burden of proof is on the other 
side. We do not think it is sustained.” 


We wish to particularly emphasize the principle 
announced in the foregoing decision because said prin- 
ciple differentiates this case from the ordinary case 
involving merely a consideration of the sufficiency of 
a defendant’s proof of a prior use. In this case, the 
sufficiency of plaintiff’s proof, of what the patentee 
Dunkley did prior to November 29, 1904, must be 
considered by the Court. Further, said proof must be 
tested by an application of precisely the same rules 
that are applied in testing the sufficiency of proof of a 
prior use. Defendant’s proof as to what Grier did in 
1902 and in 1903 and the plaintiff's proof as to what 
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the patentee Dunkley did prior to November 29, 1904, 
stand, in the eyes of the law, on a plane of equality. 
The sufficiency of each must be determined by its own 
intrinsic merits, unfortified by any presumption of law 
or of fact. ds said by Judge Severens, the presump- 
tion of validity does not apply to or fortify proof of 
what the patentee did prior to filing his application. 


(b) Shifting of Burden of Proof. 


The prima facie validity of the Dunkley patent was 
destroyed by: 


Ist. Introduction in evidence, as defendant’s ex- 
hibit A (R. 97) of letters patent No. 864,944 issued 
on September 3, 1907, to H. A. Beekhuis, upon his 
application filed on May 25, 1904. 

2nd. Proof of the public use of the Grier machine 
by the Pasadena Canning Company in July, 1903, and 
by the Eastside Canning Company as early as August 
3, 1903, or more than a year prior to November 29, 
1904, the filing date of the Dunkley application. The 
sufficiency of said proof was not seriously questioned 
or attacked by plaintiff in the lower Court and that 
Court’s opinion herein (R. 696) apparently gives full 
credence to such proof. As before stated, the substantial 
identity between the Dunkley and Grier machines js 
admitted by plaintiff and it bases its charge of in- 
fringement herein upon such identity. (R. 23.) 

The Beekhuis patent (R. 748) admittedly discloses 
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one of the two instrumentalities comprising the Dunk- 
ley machine, to-wit: “Means for removing the pre- 
viously disintegrated skin.’ Beekhuis refers to the 
initial subjection of the fruit to a caustic soda solution 
to disintegrate the skin thereon, but he does not dis- 
close any means or devices, such as Dunkley’s lye- 
tank having a conveyor running therethrough, where- 
by the fruit can be so treated with such a solution. In 
other words, the Beekhuis patent fails to disclose one 
of the two instrumentalities comprising the Dunkley 
machine, to wit: means for disintegrating the skin. 
In his patent, beginning at line 24, page 1 thereof, 
Beekhuis says: 


‘My invention has, therefore, for its object the 
removal of the previously disintegrated skin of 
(he {cuit See 


It is apparent, therefore, that Beekhuis, like Dunk- 
ley, perceived that the skin disintegrating means or 
instrumentality had no necessary connection with the 
means for removing the disintegrated skin, but, un- 
like Dunkley, Beekhuis failed to disclose any such 
disintegrating means. We therefore find that all the 
claims in the Beekhuis patent respectively cover means 
for removing the previous/y disintegrated skin. The 
words, “previously disintegrated,’ appear in every 
such claim because, not having shown any disinte- 
grating means, Beckhuis was not entitled to make any 
such means an element of any of his claims. 
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The fact, that said Beekhuis patent contains no 
claim calling for such a “skin disintegrating means” 
or “/ye-tank,” as an element thereof, will be hereafter 
referred to when we discuss the excuse given herein 
by the inventor, S. J. Dunkley, and by his son, Mel- 
ville Dunkley, for testifying in this case that the first 
model machine, embodying the Dunkley invention, 
was made in 1902, notwithstanding the fact that in 
February, 1910, they both testified, in an interference 
proceeding between said Beekhuts patent and the then 
pending application, upon which the Dunkley patent 
was afterwards granted, that said model was made in 
1903. 

The Beekhuis means for removing the previous/y 
disintegrated skin, consists of a flat screen mounted on 
spring arms and adapted to be moved back and forth 
with a jerky, shaking movement which has the effect 
of not only agitating, shaking and dancing the peaches 
fed on to the surface thereof, but of advancing the 
peaches from the feed end to the discharge end of 
such shaker device. Above and below such shaker 
screen, are located perforated water pipes from which 
issues water under pressure and in the form of jets or 
spray, for spraying the peaches on the screen, and 
thereby removing the previously disintegrated skin. 

The said Beekhuis patent was applied for on May 
25, 1904, more than six months prior to Dunkley’s 
application date, which was November 29, 1904. In 
paragraph 17 of defendant’s answer (R. 13), it is 
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pleaded that Beekhuis was the original and first in- 
ventor of said Dunkley invention. Under the author- 
ities above referred to, Beekhuis 1s conclusively pre- 
sumed to have made his invention at least as early as 
the said date of his application. Therefore, by intro- 
ducing in evidence the Beekhuis patent, defendant 
proved he made the invention, disclosed therein, more 
than six months prior to the date of Dunkley’s ap- 
plication, thus destroying the prima facie validity of 
the Dunkley patent in respect to those claims thereof 
covering alone and separately the “skin removing 
means,” and making it necessary for plaintiff to at- 
tempt to prove that Dunkley made his invention, com- 
prising said means, prior to May 25, 1904. In the 
absence of any such proof on the part of plaintiff, the 
Court necessarily would be compelled to adjudge 
Beekhuis the prior inventor and the Dunkley patent 
therefore invalid in respect to such claims thereof. 
In view of the foregoing, it is obvious that, upon the 
introduction in evidence of the Beekhuis patent, the 
burden of proof shifted to the plaintiff to prove 
Dunkley made his invention, comprising said skin re- 
moving means, prior to May 26, 1904, and there is no 
presumption of law or of fact that Dunkley did make 
such invention prior to May 25, IgO4, or at any other 
time prior to November 29, 1904, the filing date of 
his application. 

In attempting to carry Dunkley’s date of invention 
back of the Beekhuis filing date, it is evident that 
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plaintiff is attempting to invalidate the Beekhuis 
patent, which is also prima facie valid. This fact 
merely emphasizes the proposition, heretofore stated, 
that plaintiff’s proof of Dunkley’s date of invention 
and defendant’s proof of Grier’s date of invention 
must be tested by the same rules, must be viewed from 
the same standpoint and must be given equal consider- 
ation, each standing or falling on its own intrinsic 
merits, unsupported and unfortified by any presump- 
tion of law or of fact. The old saying that “J/hat 1s 
sauce for the goose, is sauce for the gander” 1s par- 
ticularly pertinent to a consideration of such proofs 
of plaintiff and of defendant. 

We have heretofore referred to the testimony of the 
inventor, Samuel J. Dunkley, and of his son, Melville 
Dunkley, in the interference proceeding between the 
Beekhuis patent and the then pending application for 
the Dunkley patent in suit. It will be necessary to 
consider the nature of said interference, because such 
testimony therein is inconsistent with and contradicts 
their testimony in this case in respect to the most vital 
point of the whole history of the Dunkley invention, 
to wit: the date of the building of the first model ma- 
chine embodying the Dunkley invention. Further- 
more, the facts of said interference proceeding are sig- 
nificant in respect to plaintiff’s theories as to the mode 
of operation of the Dunkley machine. 

By referring to the file wrapper of the Dunkley 
patent, defendant’s exhibit ‘“B” (R. 759) and to paper 
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1@ thereof (R. 822), it will be seem that om Wecemncr 
8, 1908, more than four years after the filing of the 
Dunkley application on November 29, 1904, Dunkley 
amended his application by inserting therein claims 
id, 15, 16, 18,70) 20, 21, 22,02; weOtminc acer: 
huis patent, which had been previously issued on Sep- 
tember 3, 1907. As a result of such belated amend- 
ment, the said interference was declared by the patent 
office on July 13, 1909. (R. 831.) The issues or 
counts of the interference were finally narrowed down 
to the subject matter of the Beekhuis claims 16, 18, 19 
and 20. The final outcome of such interference was a 
decision in Dunkley’s favor by the Court of Appeals 
for the District of Columbia, and we, therefore, find 
repeated in the Dunkley patent, as claims 19, 20, 21 
and 22 thereof, said claims 16, 18, 19 and 20yo0ethe 
Beekhuis patent. 

Said Dunkley claims, which are some of those in- 
volved in this suit, read as follows: 


“tg. In an apparatus for treating fruit such 
as peaches, means for removing previous/y disinte- 
grated skin from the fruit, including a support 
for the fruit, means for effecting a change of po- 
sition of the fruit on said support, and means for 
directing peeling water jets upon said fruit. 

‘20. In an apparatus for removing the previ- 
ously disintegrated skin from fruit, the combina- 
tion with means for supporting and advancing 
the fruit of means for directing a peeling water 
jet upon said fruit as it advances. 

‘21. In an apparatus for removing the pre- 


25 


viously disintegrated skin from fruit, the combi- 
nation with means for supporting and advancing 
the fruit, of means for directing peeling jets of 
water at intervals upon said fruit as it advances. 

‘92. In an apparatus for removing the pre- 
viously disintegrated skin from fruit, the combi- 
nation with means for supporting and advancing 
the fruit, of means for directing peeling jets of 
water at intervals upon said fruit from above and 
below as it advances.” 


The said decision, of the Court of Appeals for the 
District of Columbia in Dunkley’s favor, in no way 
affects the situation in this case. The opinion of said 
Court was not offered in evidence, but was annexed 
to one of the briefs filed by plaintiff in the lower 
Court. It is, however, reported at page 267 of the 
accnte@mtee Gazette of May 6, 1913, and a copy 
thereof will be found at the end of this brief. 

Said decision, on its face, shows that only one point 
was considered, to wit: Whether or not Dunkley was 
entitled to make claims calling for “peeling jets,” in 
view of the fact that, in his application, as filed on 
November 29, 1904 (R. 762), and as prosecuted until 
after the time he saw the Beekhuis patent, Dunkley 
had not used the term “peeling jet” or “peeling spray” 
or any equivalent term, and was obviously emphasiz- 
ing the fact that the rotating brushes and the belt - 
brush, in his machine, were the effictent means for re- 
moving the disintegrated skin. Said decision shows 
that the Examiner of Interferences and the Com- 
missioner of Patents each decided that Dunkley was 
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not entitled to claim the use of “water jets” as one of 
the means for removing the skin, because there was not, 
in his application, sufficient disclosure of such mode of 
operation. 

As stated in said decision, but one issue was pre- 
sented. ‘Throughout the prosecution of such inter- 
ference, the only real question considered or involved 
was whether or not Dunkley was entitled to insert, in 
his application, the Beekhuis patent claims calling for 
“peeling jets.” Dunkley’s story as to conceiving a 
“brush machine’ in August, 1902, making drawings 
thereof in September, 1902, and making such a “brush 
machine’ in July, 1903, was not attacked or even dis- 
puted; throughout said interference, said story was as- 
sumed to be true. In support of the foregoing state- 
ment, we shall go outside the record and quote from 
the brief filed by Messrs. Chappell and Earl, before 
the Commissioner of Patents, as follows: 


“First, that Dunkley had produced his ma- 
chine long before Beekhuis’ conception. That 
has already been decided by the Examiner-of- 
Interferences and by the full membership of the 
Board of Examiners-in-Chief. In fact it could 
not be decided otherwise without completely over- 
ruling the undisputed testimony.” 


From the foregoing quotation, it is apparent that the 
said story of Dunkley was “undisputed.” In other 
words, Beekhuis’ attorneys, throughout the interfer- 
ence proceeding, assumed the story of Dunkley to be 
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true in regard to his conceiving and making a “brush 
machine,” but they contended that, in such “brush 
machine” the water spray was not the means for re- 
moving the disintegrated skin or peel. In that regard, 
it is to be noted that the Court of Appeals for the Dis- 
trict of Columbia expressly decided that, in the Dunk- 
ley machine, the water spray or jets were not the means 
or only means of removing the skin, but that the same 
merely co-operated with the brushes in performing 
such function. On such point, that Court states: 


“But let it be conceded that Dunkley was not 
fully aware of the effective action of the jets of 
water and relied chiefly upon the action of the 
brushes to remove the skin; and on the other 
hand that Beekhuis relied chiefly on the water 
jets, yet the latter, as we have seen, relied upon 
the friction of the peaches with each other and 
the screen to assist in removing the skins, while 
the water jets had the additional function of cool- 
ing and washing the fruit. It is to be observed 
that none of the counts define the water jets as 
constituting the sole peeling means. The counts 
of the issue are satisfied by a construction in which 
peeling water jets enter into the operation of re- 
moving the skins whether they be exclusively em- 
ployed to remove the skins or not. And in neither 
machine as described and constructed are the 
water-jets shown to be the exclusive means of 


peeling.” 


The gist of said decision is, therefore, that the term 


“water spray,’ as used in the Dunkley application as 


originally filed, and the term “water jets” as used in 
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the Beekhuis patent, are deemed equivalent expres- 
sions; that the “spray,” striking the peaches in the 
Dunkley machine, will necessarily assist in removing 
the skin in view of the fact that such skin has been dis- 
integrated by the hot solution of lye, “that is to say, 
cut or broken and loosened from the pulp”; and, 
finally, that if such spray assists to any extent, in so 
removing the skin, even though the brushes be chiefly 
relied on to perform such function, the spray may be 
termed a “peeling spray,” or, as Beekhuis called it, 
“peeling jets,’ and, therefore, Dunkley was entitled 
to insert in his application by amendment thereof, 
claims calling for “peeling jets.” 

In view of said decision so construing the expres- 
sion “peeling jets’ in the claims thereby allowed to be 
inserted in the Dunkley application, plaintiff is estop- 
ped from giving to such expression any different mean- 
ing and is estopped from asserting that the Dunkley 
machine, as described and claimed in the Dunkley 
patent, is one in which the peeling is done by water 
spray or jets and not by the joint action of brushes 
and such spray. 

We have dwelt at some length upon said decision 
in view of the persistent and consistent efforts of oppos- 
ing counsel to impress the lower Court with the idea 
that defendant was asking such Court to render a de- 
cision inconsistent with the findings of said Court of 
Appeals of the District of Columbia in regards to 
any matter in dispute before that Court. As stated 
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before, the story of Dunkley regarding the history of 
his “brush machine,” as such, was not in dispute be- 
fore that Court, and that Court was not called on to 
pass on the truth or falsity of said story. The truth 
thereof was assumed and not attacked by Beekhuis, 
whereas, we deny it to be true and, notwithstanding 
the decision of the lower Court herein, but with all due 
respect to that Court, we are of the opinion that we 
have demonstrated said story to be false from begin- 
ning to end in respect to all the vital and material 
parts thereof. 

Furthermore, the said decision of the Court of Ap- 
peals is not even res adjudicata as between the parties 
to the interference; it is not a final judgment of a 
Court of last resort; it is not binding on this Court and 
it is not binding on the defendant. Furthermore, it is 
not even persuasive as to any matters to be decided 
by this Court because the only point in dispute, passed 
on by said Court, has not been raised herein by de- 
fendant. 

On this point, the remarks of Judge Hawley in 
Wheaton v. Kendall, 85 Fed., 670, are pertinent: 


“The Commissioner based his opinion exclu- 
sively upon the ground of the relations between 
the parties. There ts not in either of the dect- 
stons any clear-cut finding of fact that Kendall, 
upon the evidence, was the first inventor. 

“The decisions in the patent office are not final. 
The statute (Section 4915) gives to a court of 
equity the power to decide between interfering 
patents, without any exception or limitation.” 
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Of course, the Beekhuis and Dunkley patents are 
“interfering patents,” because Beekhuis claims 16, 18, 
19 and 20 are respectively identical with Dunkley 
claims 19, 20,.21.andeae. 

Section 142 of Walker on Patents, reads as follows: 


“No decision of the Commissioner of Patents 
or the Court of Appeals of the District of Colum- 
bia, in any interference case, is pleadable as res 
adjudicata in any action in any court; but such 
a decision will be followed by all the courts, 
unless it is shown to be wrong, by evidence which 
puts the points beyond a reasonable doubt. Where 
such a decision is made between two or more 
applications, a patent is granted to the inventor 
decided to be first, and no patent is granted to 
eitier Of the others. If it is made betweenuan 
application and a patent, and is made in favor 
of the application, the Commissioner will_ grant 
a patent thereon, but he cannot recall the patent 
already issued. In such a case the rival inventors 
may litigate their interference controversy anew, 
on the equity side of any United States Circuit 
Court which has or can acquire jurisdiction of the 
parties. That kind of litigation constitutes the 
subject of the chapter on interfering patents; the 
thirteenth chapter of this book. Or the question 
of priority between the two inventors may be 
litigated afresh in any infringement suit, brought 
by one of them against the other.” 


That part of the above quotation, reading as follows: 
“but such a decision will be followed by all the Courts, 
unless it is shown to be wrong,-by evidence which 
puts the point beyond reasonable doubt,” is not appli- 
cable to the issues of this case, because we are not 


i 


wll 


now questioning the correctness of such decision in 
regards to any disputed question therein passed on. 
Priority of invention was not in dispute before the 
Court of Appeals in the sense that it is in dispute in 
this case. | 

The use of two Grier machines in 1903 and the use 
of five of said machines in 1904, prior to Dunkley’s 
filing date, has certainly been demonstrated by de- 
fendant’s proofs herein. Therefore, by reason of such 
proofs, the burden of proof was shifted to the plaintiff. 

Finally, plaintiff's attorney, in one of their briefs 
filed in the lower Court after the conclusion of the 
trial, admitted that the burden of proof was shifted to 
plaintiff. In such brief, Mr. Chappell said: 


‘When defendant offered its first proofs as to 
Vernon’s Fresno structures, one of which was in- 
stalled at Los Angeles, and after the testimony as 
to Grier, the burden of proof shifted to plaintiff 
to show the development of Dunkley’s invention 
prior to the date of the application for the patent 
in suit.” 


(c) Quantum of Proof Required on Plaintiff’s Behalf. 


As stated before, plaintiffs burden of proving 
Dunkley made his invention prior to the use of the 
Grier machines and prior to the date of Grier’s in- 
vention, is precisely the same burden that was, in the 
first instance, upon the defendant to prove such Grier 
use and such Grier date of invention. 

As stated in the case of Dey Time Register Co. v. W. 


32 


H. Bundy Recording Co., 178 Fed., 818, by the Circuit 
Court of Appeals for the Second Circuit, speaking 
through Circuit Judge LaCombe, Circuit Judges Coxe 
and Noyes, concurring: 


“The defendant having antedated the filing of 
the application by record evidence so convincing 
that it stands conceded, the burden is upon com- 
plainant to carry the date of invention still fur- 
ther back by evidence that convinces beyond any 
reasonable doubt. 

“The complainant’s patent antedating the de- 
fendant’s, it was incumbent upon them to prove 
beyond a reasonable doubt that theirs was the 
prior invention. This they have done by proof 
so positive that the complainant’s counsel conceded 
on the argument that the date of their invention 
was January 15, 1877, eleven months prior to the 
filing of the complainant’s application. This date 
being fixed, the burden was transferred to the 
complainant to satisfy the court by proof as con- 
vincing as that required of the defendant that his 
invention preceded theirs, The rule in such cases 
is very strict. It is so easy to fabricate or color 
evidence of prior invention, and so difficult to 
contradict it, that proof has been required which 
does not admit of reasonable doubt. Thayer v. 
ari. Cy\pe2omhed., 062. 

“There is nothing in this case to suggest any 
fabrication or attempted coloring, but the human 
memory for dates is often inexact, and it ts a fair 
rule which lays the same burden on either side 
which seeks to antedate an occurrence the time of 
which is established by a trustworthy record. 
There is no proof that any records of complainant 
have been lost by fire or other mischance, and, 
since none are produced to corroborate the con- 
tention that it had perfected the automatic ribbon 
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shifter earlier than September 12, 1904, we are of 
the opinion that the defense of prior public use by 
someone other than the inventor is established.’ 


In the case of Wheaton v. Kendall, 85 Fed., 672, 
Judge Hawley, sitting in the Circuit Court for the 
Northern District of Califorina, said: 


“in Lhayer v veia7eeomleds. 092) the court 
held that, when the defendant in an infringement 
suit proves that he invented the patented device 
before the date of the plaintiff’s application, the 
burden is transferred to the plaintiff to satisfy 
the court beyond a reasonable doubt that he first 
conceived the invention. In the course of the 
opinion, Judge Coxe said: 

““The evidence of prior invention 1s usually en- 
tirely within the control of the party asserting tt, 
and so wide is the opportunity for deception, artt- 
fice, or mistake, that the authorities are almost 
unanimous in holding that it must be established 
by proof clear, positive and unequivocal. Noth- 
ing must be left to speculation or conjecture, and 
cited several authorities in support of his post- 
tion.” 


We believe that the record facts herein demonstrate 
that the foregoing rule, requiring plaintiff to anticipate 
the anticipations of the Dunkley patent by proving, 
beyond a reasonable doubt, an earlier date for the 
making of the Dunkley invention, must have been 
overlooked by the lower Court. Plaintiff’s proofs, on 
that phase of the case, will be hereafter analyzed in 
detail. However, it may be said, at this time, that 
such proofs consist of the testimony of three witnesses 
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regarding transactions occurring more than twelve 
years prior to the trial, and two of said witnesses, 
Samuel J. Dunkley, and his son, Melville Dunkley, 
were highly interested in the outcome of the litiga- 
tion; that the said testimony of the two Dunkleys is 
inconsistent with and contradicted by their former 
testimony in the Dunkley-Beekhuis interference pro- 
ceeding in respect to the most vital feature thereof, to 
wit, the year in which was built the first model ma- 
chine embodying the Dunkley invention; that said 
Dunkleys are unable to remember or deliberately re- 
fuse to state most of the vital facts connected with the 
history of the Dunkley invention, thereby preventing 
or attempting to prevent their story being checked up 
by any independent investigation of the truth thereof; 
that the only documentary evidence, offered in cor- 
roboration of said testimony, is a letter which, on its 
face, refers to nothing and proves nothing material or 
relevant to any of the issues herein; that said testi- 
mony is inconsistent with ordinary human conduct; 
and, finally, said testimony is contradicted by the testi- 
mony of three disinterested witnesses in respect to the 
most vital features thereof, to wit: the respective 
dates of the building of the first Dunkley model ma- 
chine and of the first Dunkley commercial machine. 
It is quite certain that no Court in the land has 
ever declared a patent anticipated and void on any 
such insufficient, inconsistent, conflicting and contra- 
dicted proofs as are relied on herein by plaintiff to 
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prove the anticipating date of the Dunkley invention, 
yet the rules, controlling the amount of and nature 
of such proofs in support of either issue, are precisely 
the same. 

In view of the lower Court’s adverse decision herein, 
the foregoing statements may appear, at this time, to 
be most extravagant. However, we feel most confident 
that the same will appear to this Court, after its con- 
sideration of the record, to be thereby amply justified. 


3. DEFENSE THAT NOT DUNKLEY BUT GRIER ORIGINAL 
AND FIRST INVENTOR. 


(a) Defense Based on Statute. 


Section 4920 of the Revised Statutes provides, among 
other things, that: 


“In any action for infringement, the defendant 
may plead the general issue, and, having given 
notice in writing to the plaitiff or his attorney 
thirty days before, may prove on trial one or more 
of the following special matters: 

“Second. That he had surreptitiously or un- 
justly obtained the patent for that which was in 
fact invented by another, who was using reason- 
able diligence in adapting and perfecting the 
same. ae 

“Fourth. That he was not the original and 
first inventor or discoverer of any material and 
substantial part of the thing patented. 

‘And in notices as to proof of previous inven- 
tion, knowledge, or use of the thing patented, the 
@detendant “Shall state. . . the mames and 
residences of the persons alleged to have invented 
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or to have the prior knowledge of the thing pat- 
ented . . 4; and if Pamy sone onmmoncmormetne 
special matters alleged shall be found for the de- 
fendant, judgment shall be rendered for him with 
costs. And the like defenses may be pleaded in 
any suit in equity for relief against an alleged 
infringement, and proofs of the same may be 
given upon like notice in the answer of ne de- 
fendant and with the like effect.” 


In paragraph 19 of the answer herein (R.15) it is 
pleaded that Dunkley was not the original and first in- 
ventor, but, on the contrary, G. E. Grier, of Pasadena, 
California, was the original and first inventor, and 
Dunkley surreptitiously and unjustly obtained his 
patent for that which was in fact first invented by 
the said Grier, who, at all times, was using reasonable 
diligence in adapting and perfecting the same. 

On this point, it is said in Robinson on Patents, at 


page 150: 


“Sec. 961. Third Defense: Denial That the 
Alleged Inventor Was the First Inventor of the 
Patented Art or Instrument. 

“The third defense consists in a denial that the 
patentee or his assignor performed the inventive 
act producing the alleged invention at an earlier 
date than any other inventors in this country. This 
defense concedes that the patentee or his assignor 
is a true inventor of the art or article in question, 
but denies that he was its first inventor. It is 
equivalent to either one of two averments: (1) 
That rival inventors had completely conceived the 
idea of means embodied in the invention, and were 
using due diligence in reducing it to practice at 
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the time when the patentee or his assignor con- 
ceived the same idea; or (2) that although the 
patentee or his assignor had first conceived the 
idea he did not use due diligence in reducing it 
to practice, and that in the meantime some later 
conceiver but more prompt reducer had perfected 
the invention. This defense raises the same issue 
which is presented in interference cases in the 
Patent Office and in proceedings in equity to an- 
nul a rival patent, and is sustained when the evi- 
dence establishes either one of its equivalent aver- 
ments.” 


It will be noted that the date of conception of the 
rival and alleged earlier inventor is expressly stated 
to be one of the elements to be proved in proving him 
to be such earlier inventor. In other words, a defend- 
ant is entitled to carry a rival inventor’s date of in- 
vention back to his date of conception, provided de- 
fendant can prove due diligence was exercised by such 
inventor in reducing his invention to practice after 
having conceived the same. 

In Walker on Patents, it is said, among other 
things: 


“Sec. 440. The defenses which are pleadable in 
bar to an action are very numerous in the patent 
law, and most of them are peculiar to this branch 
of jurisprudence. Where the facts appear to war- 
rant so doing, a defendant may plead: 

“8. That the patentee surreptitiously or un- 
justly obtained the patent for that which was in 
fact the invention of another, who was using rea- 
sonable diligence in adapting and perfecting the 
same 
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“Sec. 451, The eighth defense smayubc mumaue 
either by the general issue accompanied by notice 
or by special plea. Jt applies to cases where an- 
other than the patentee preceded him in the first 
conception of the patented thing, but did not pre- 
cede him in adapting it to actual use. If that 
other stopped with that conception, the validity 
of the patent is not affected thereby, but if he 
used reasonable diligence in adapting and per- 
fecting invention so conceived, no subsequent in- 
ventor can have a valid patent, surreptitiously or 
unjustly obtained by him for the same invention. 
Such a patent is surreptitiously obtained where the 
patentee appropriates the idea from the first con- 
ceiver, amd, exceeding him ih speedeacditicesm tlre 
invention to proper form, and secures the patent, 
while the first conceiver is diligently laboring to 
adapt the invention to use. Such a patent is un- 
justly obtained, if it is issued to a subsequent in- 
ventor, when the first conceiver is using due dili- 
gence to reduce his invention to practice. Where 
this defense 1s pleaded all its elements must be in- 
corporated in the plea. The allegation of unjust 
Or surreptitious obtaining of the patent must be 
accompanied by an allegation that the first con- 
ceiver was at the time using reasonable diligence 
in adapting and perfecting the invention.” 


It will be noted that the said defenses, set up in 
paragraph 19 of the answer, provide against three 
possible contingencies, to wit: 

ist. If Grier first conceived and first reduced to 
practice, he is, of course, the first inventor without 
regard to the question of diligence, and in such case 
the Dunkley patent is void. 

and. If Grier first conceived but was second in 
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reducing to practice, he is still the first inventor, pro- 
vided he used reasonable diligence in reducing to 
practice, and in such case the Dunkley patent is void. 

3rd. If Grier was the second to conceive but the 
first to reduce to practice, he is still the first inventor, 
provided Dunkley did not use reasonable diligence in 
reducing to practice, and in such case the Dunkley 
patent is void. 


“First Inventor. The first inventor is the one 
who first has a mental conception of the inven- 
tion, provided he exercises diligence thereatter 
in adapting and perfecting it, but as against a 
rival claimant who first reduces the invention 
to practice the burden is upon the first conceiver 
to show diligence. The party first to reduce to 
practice 1s prima facie the first inventor, but the 
man who first conceives and in a mental sense first 
invents a machine, art or composition of matter 
may date his particular invention back to the 
time of its conception, if he connects the concep- 
tion with its reduction to practice by reasonable 
diligence on his part so that they are substantially 
one continuous act.” 


30 Cyn one 
(b) Conception—Proof of. 


In the case of Philadelphia and Trenton Railroad 
Co. v. Stimpson, 39 U. S., 461, the Supreme Court 
said: | 


“The next exception is to the admission of the 
evidence of William A. Stimpson, Richard Caton 
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and George Neilson, as to certain declarations 
and statements, and conversations of the plaintiff, 
as to his invention, prior to the date of his orig- 
inal patent, in order to rebut the evidence of the 
defendants, as to the invention or use by other 
persons of the same constrivance, before that date. 
The objection is that, upon general principles, the 
declarations and conversations of a plaintiff are 
not admissible evidence in favor of his own rights. 
As a general rule, this is undoubtedly true. It is, 
however, but a general rule, and admits and re- 
quires various exceptions. There are many cases 
in which a party may show his declarations com- 
port with acts in his own favor, as a part of the 
res gestae. ‘There are other cases, again, in which 
his material declarations have been admitted. Thus, 
for example, in the case of an action for an assault 
and battery and wounding, it has been held that 
the declarations of the plaintiff, as to his internal 
pains, aches, injuries and symptoms, to the physi- 
cian called to prescribe for him, are admissible for 
the purpose of showing the nature and extent of 
the injuries done to him. See 1 Phillips on Evid., 
Cliyl2.0ee. 1, p. 200-20 ethmeds 1636). ln mnany 
cases of inventions it is hardly possible, in any 
other manner, to ascertain the precise time and 
exact origin of the particular invention. ‘The in- 
vention itself is an intellectual process or opera- 
tion; and, like all other expressions of thought, 
can in many cases scarcely be made known, ex- 
cept by speech. The invention may be consum- 
mated and perfect, and may be susceptible of com- 
plete description in words, a month or even a 
year before it can be embodied in any visible 
form, machine or composition of matter. It might 
take a year to construct a steamboat, after the 
inventor had completely mastered all the details 
of his invention, and had fully explained them to 
all the various artisans whom he might employ 
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to construct the different parts of the machinery. 
And yet from those very details and explanations 
another ingenious mechanic might be able to con- 
struct the whole apparatus, and assume to himself 
the priority of the invention. The conversations 
and declarations of a patentee, merely affirming 
that, at some former period, he invented that par- 
ticular machine, might well be objected to. But 
his conversations and declarations, stating that he 
had made an invention, and describing its details 
and explaining its operations, are properly to be 
deemed an assertion of his right, at that time, as 
an inventor, to the extent of the facts and details 
which he then makes known, although not of their 
existence at an antecedent time. In short, such 
conversation and declarations, coupled with a 
description of the nature and objects of the inven- 
tion, are to be deemed a part of the res gestae; and 
legitimate evidence that the invention was then 
known to and claimed by him, and thus its origin 
may be fixed, at least, as early as that period. This 
view of the subject covers all the parts of the tes- 
timony of the witnesses objected to in the Circuit 
Court, and we are of opinion that the court were 
right in admitting the evidence.” 


If the conception of a patentee inventor can be 
proved by other persons testifying as to his oral dis- 
closures to them of his invention, it is quite certain 
that the patentee himself is a competent witness to also 
testify to such oral disclosures. Furthermore, if the 
conception of a patentee inventor can be so proved, 
the conception of any inventor can be similarly proved 
as the law makes no distinction between the two. 

Paragraphs 2 and 4 of Section 4920 of the Re- 
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vised Statutes, as construed by Robinson and Walker 
and many other authorities, entitle any inventor, 
whether a patentee or not, to carry his date of inven- 
tion back to his date of conception, provided he used 
‘reasonable dilgence in adapting and perfecting the 
same,” or, in other words, in reducing it to practice. 
The fact, whether or not a man is a first inventor does 
not depend upon the fact that, after reducing his in- 
vention to practice and disclosing it to the public, he 
does or does not apply for a patent thereon. Any in- 
ventor has a right to dedicate his invention to the 
public if he so desires, and the public obviously is 
benefited more by such a dedication than by having 
the inventor monopolize such invention for seventeen 
years by means of a patent. ‘Therefore, it is obvious 
that an inventor, who patents his invention, is not en- 
titled to more consideration than the inventor who 
discloses and dedicates his invention to the public 
without receiving, in consideration of such disclosure, 
a seventeen years’ monopoly, or any consideration 
other than the public’s gratitude. It is a common 
thing for scientists and men of the medical pro- 
fession to dedicate their inventions to the public. In 
the case of a controversy between such a scientist, who 
has disclosed and dedicated his invention to the public, 
and a man who has secured a patent thereon, what a 
travesty on justice it would be for the law to prevent 
the scientist from carrying his date of invention back 
to his conception date and yet allow the patentee to 
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do that very thing because he preferred to secure a 
seventeen years’ monopoly thereof in consideration of 
disclosing it to the public instead of disclosing it 
gratis! 


“Tt is the unquestionable right of every inventor 
to confer gratuitously the benefits of his ingenuity 
upon the public, and this he may do either by 
express declaration or by conduct equally signifi- 
cant with language—such, for instance, as an 
acquiescence with full knowledge in the use of 
his invention by others.” 


Wendall etal. v. I/ incor, 02) >.) 320. 


“Tt has not been, and, indeed, cannot be, denied 
that an inventor may abandon his invention, and 
surrender or dedicate it to the public. This in- 
choate right, thus gone, cannot afterwards be re- 
sumed at his pleasure, for when gifts are once 
made to the public in this way they become ab- 
solute.” 


Shaw v. Cooper, 32 U. S., 317. 


If the first inventor has the right to disclose and 
dedicate his invention to the public, no subsequent in- 
ventor, merely by applying for a patent, can deprive 
him of such right or the public of the free use of 
such invention. Therefore, the first inventor is he who 
first conceives and, with diligence, reduces to prac- 
tice, and no act of any subsequent inventor can possibly 
alter or affect the situation or deprive the first inventor 
of the right to date his invention from his date of con- 
ception. 
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As said by the Circuit Court of Appeals for the 
First Circuit, in Automatic Weighing Machine Co. v. 


Pneumatic Scale Corporation, supra: 


“The law appears to be well established that a 
conception evidenced by disclosure, drawings, and 
even a model, confers no rights upon an inventor 
unless followed by some other act, such as actual 
reduction to practice, or filing an application for 
a patent. A conception of this character is not a 
complete invention under the patent laws. It may 
constitute an invention in a popular sense, but it 
does not make the inventor the ‘original and first 
inventor’ under the statutes. If it did constitute 
an invention under the statutes, then an inventor 
might stop with his drawings and disclosure, and 
hold the field for all time against a subsequent 
inventor who has reduced his invention to practice, 
or who has obtained a patent. The law will not 
permit this. An inventor must not stop with this 
stage of his invention, but he must proceed with 
reasonable diligence to perfect his invention, either 
by actual reduction to practice, or by filing his 
application for a patent. 

“This rule of the patent law is both reasonable 
and just. It secures to the first conceiver the right 
to his invention. It is not uncommon for two per- 
sons to conceive an improvement in an existing 
device about the same time, and al/ the law exacts 
of the first conceiver in order to protect him in his 
right to the invention is that he shall proceed with 
reasonable diligence to reduce the invention to 
practice, or to file an application for a patent in 
conformity with the statutes.” 


45 


On page 7 of his brief, filed in the lower Court, 
opposing counsel, Mr. Chappell, said: 


“In digesting this Supreme Court decision, 
Webster Loom Co. v. Higgins, Macomber on Pat- 
ents says at p. 730: 

“Sec. 812. Miscellaneous Holdings (Priority). 

“When defendant claims to have invented the 
device in suit, not having made an application for 
a patent, the right of complainant to his patent 1s 
not disturbed even by priority of invention by the 
defendant unless he could show more than two 
years’ public use prior to plaintiff’s application,’ 

“An analysis of the decision seems to support 
this paragraph of Macomber’s digest, and it is of 
importance here in the consideration of Grier’s 
testimony, because Grier did not apply for a pat- 
ent. The only thing of consequence, so far as 
Grier is concerned, would be the complete articles 
in use prior to the date of Dunkley’s invention, 
unless, forsooth, he showed two years’ public use 
before Dunkley’s application, when it would not 
of course be material whether he was before or 
after Dunkley’s invention.” 


The weak and tentative manner in which Mr. Chap- 
pell tndirectly through Macomber, suggests the said 
Supreme Court decision as an authority seemingly in 
his favor, is, in itself, enough to condemn the same. 
It is obvious that opposing counsel prefers that Ma- 
comber should shoulder the burden of citing said de- 
cision in support of the absurd doctrine contended for. 
According to the quotation, the defense of priority of 
invention, by one not an applicant for a patent, cannot 
be maintained unless coupled with proof of two years’ 
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prior public use of the invention in controversy. As 
two years’ public use, prior to the application, alone 
is sufficient to invalidate the patent, nothing could be 
gained by adding to proof of such use any proof as to 
the identity of the party who invented the thing so 
publicly used. In other words, it is contended that 
one defense cannot be successfully maintained without 
proof of another defense which, by itself and alone, 
is sufficient in law as a complete defense! However, 
the decision in the case of Webster Loom Co. v. Hig- 
gins, 105 U.S., 580, does not announce any such doc- 
trine, but, on the contrary, supports our contentions. 
In that case, one of the questions involved was whether 
or not Webster, the patentee, or one Davis, was the 
prior inventor. The Supreme Court said: 


“On this point we think it very clearly made out, 
though we shall not go into much detail in com- 
menting upon the evidence, that the whole sub- 
stance of the invention was conceived by Webster 
and exhibited by him in a drawing as early as the 
winter of 1865-66, long before Davis entertained 
any idea of it. The original of this drawing is in 
existence, and was produced in evidence, and 1s 
well authenticated. oe 

“Tt is contended by the defendants that Davis 
had conceived the idea of using a rigid lathe with 
his wire bar in the early part of 1868, and that, in 
the model which he prepared at that time for 
obtaining his patent, he exhibited the same latch 
devised by Webster, and operated in the same way 
by contact with the wire-box; and that he showed 
to the witness Crossley, by pinning his sliding 
shuttle-box fast to the lathe, how it could be used 


47 


Witha rigid lathe andshuttle- box, » . . But, if 
it were true that he did show these things in his 
model, and had he shown a trough instead of par- 
allel bars; and if it were true that he regarded the 
idea as anything more than a possibility; and that 
he did, in fact, contemplate it as a perfected and 
practicable arrangement, so as to amount to inven- 
tion,—the question would still remain whether he 
or Webster was the first inventor. Both may have 
been original inventors, but only one of them could 
be the first. If Davis had put the invention into 
practical form and operation more than two years 
before Webster applied for his patent, then the 
patent would be void by reason of prior use. But 
the evidence is conclusive that he never undertook 
to put it into practical form until he made the 
Sterling loom, which was only commenced in 
1870. Webster’s application for his patent was 
made in June, 1870. . . . The defense of 
prior use for two years, therefore, 1s not sustained, 
and the question comes back to simple priority of 
invention. Conceding that Davis was an original 
inventor, the earliest point of time that he can be 
regarded as such was in the spring of ISO8. But 
Webster had invented it before that time, and had 
made a drawing of it which, in March, 1868, he 
exhibited and explained to Davis. An invention 
relating to machinery may be exhibited either in 
a drawing or a model, so as to lay the foundation 
for a claim to priority, if it be sufficiently plain to 
enable those skilled in the art to understand it. 


UWihete isa ereat deal of evidence pro and con 
to which we have not adverted. It must suffice 
to say that we are satisfied from the examination 
we have given to it that Webster is entitled to the 
claim of being the first inventor.” 
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It will be noted that, before passing on the question 
of priority of invention, the Court finds that the de- 
fense of two years’ public use is not sustained. That 


defense is thereupon eliminated entirely from the case. 
It is nowhere considered by the Court as having any 
relation to or bearing on the defense of priority of 
invention. ‘The two defenses are treated as entirely 
distinct and separate and there is no suggestion, hint 
or intimation that the defense of priority of invention 
in any way depends upon proof of the defense of two 
years’ public use. Having disposed of the defense of 
two years’ public use, the Court says: “* * * the 
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question comes back to simple priority of invention,’ 
In then discussing said defense of priority of inven- 
tion, it will be noted that the Court expressly and 


specifically accords to Davis, as his date of invention, 
the date of his conception, to wit, the spring of 1868, 
notwithstanding the Court expressly finds he did not 
reduce it to practice until 1870. The Court then finds 
that Webster made the invention before the spring of 
1868. 

From the foregoing, it is apparent that said Su- 
preme Court decision fully and completely supports 
our contention and is in exact harmony with all the 
other authorities cited by us. In view of said author- 
ities, Grier’s date of invention was his date of concep- 
tion, and, therefore, defendant was entitled to prove 
said date of conception in the manner set forth by the 
Supreme Court in the case of Philadelphia Co. v. 
Stimpson, supra. 
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(c) Diligence. 


The question of diligence never arises in a case 
where the first conceiver is the first to reduce to 
practice. 


“This question of diligence in reduction to prac- 
tice is never raised except in cases where the later 
inventor has anticipated the earlier in the embodi- 
ment of the 1dea of means. A sole inventor may 
occupy what time he pleases in expressing his con- 
ception in tangible materials, still, as from him 
alone the public must receive the benefit of the 
invention, to him alone belongs the recompense of 
the inventor, whatever delays may have occurred 
in its disclosure. For the same reason, if the first 
conceiver is also the first reducer, it is from him 
that the complete invention first proceeds, however 
slowly it has been developed in his hands; and no 
subsequent conceiver and reducer of the same in- 
vention can claim to have conferred upon the 
public any new instrument or operation.” 


At this point we desire to call the Court’s attention 
to its decision in the case of Wilson & Willard Mfg. 
COmcimig ave ole et ai., 227 Ked., 607. In that case, 
the question of priority of invention was involved so 
that we find therein a situation similar to the one pre- 
sented herein by the defense of prior invention by 
Grier. In the Wilson case, this Court, speaking 
through Judge Rudkin, said: 


“The principal question in the case is the single 
one: Who was the inventor of the device in ques- 
tion, and therefore entitled to the patent? This, 
of course, is largely a question of fact. 
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he fact that the trial court decreed iniavor 
of the appellees on conflicting testimony is entitled 
to consideration; but if this court is convinced that 
the decree is erroneous, after giving due weight 
and consideration to the superior advantages pos- 
sessed by the trial court, a reversal must follow.” 


After a detailed consideration of the testimony and 
proofs therein, the lower Court’s decree in said case 


was ordered reversed. 
| 
lV. 
ANALYSIS OF PROOFS RELATIVE TO THE HISTORY OF THE 
DUNKLEY INVENTION. 


Before discussing the defenses of prior invention 
and of prior use by G. E. Grier, of Pasadena, Cali- 
fornia, we think it advisable to acquaint the Court 
with the history of the Dunkley invention. In order 
that the Court may appreciate the significance of and 
the bearing on the issues herein of the various respec- 
tive dates attributed by the witnesses to the several oc- 
currences constituting such history, we shall now 
briefly outline the salient facts constituting the history 
of the Grier invention which, as stated before, is ad- 
mitted by plaintiff to be substantially identical with 
the Dunkley invention. 

During the months of August and September, in 
the peach season of 1902, at Pasadena, California, G. 
E. Grier conceived and described to others the so- 
called Grier machine, which is shown in the eight 
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photographs thereof at pages 27 to 34, inclusive, of the 
Record herein. During April, 1903, the building of 
two of said machines was commenced and the same 
were completed in July, 1903. One of these was put 
into commercial operation in July, 1903, by the Pasa- 
dena Canning Co., and the other, at least as early as 
August 3, 1903, was put into commercial operation by 
the Eastside Canning Co. of Los Angeles. Said pho- 
tographs are photographs of the Eastside Canning 
Co’s machine. The lower Court’s opinion apparently 
gives full credence to the proofs establishing the fore- 
going facts. 

The foregoing history of the Grier invention hav- 
ing been established, at the trial, beyond a reasonable 
doubt, plaintiff proceeded to attempt to anticipate the 
said respective dates of Grier’s conception, disclosure to 
others and reduction to practice of the Grier machine 
by proving the dates of Dunkley’s corresponding ac- 
tivities. Of course, under the well established rule of 
law heretofore referred to, the burden was on plaintiff 
to prove said activities and the respective dates there- 
of, beyond a reasonable doubt. 

Samuel J. Dunkley, the applicant for the Dunkley 
patent, is a resident of Kalamazoo, Michigan. Dur- 
ing the years 1902, 1903 and 1904, and also before and 
after said period, his company, the Dunkley Canning 
Company, operated canning establishments at Kala- 
mazoo and South Haven, the latter a small town near 
Kalamazoo and on the shore of Lake Michigan. 
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In order that the Court may better understand and 
appreciate our attack on plaintiff's proofs relating to 
the history of the Dunkley invention, we first shail 
outline briefly what we contend to be the ¢rue history 
of the events occurring in the Dunkley Company’s 
respective establishments at South Haven and Kala- 
mazoo, during the years 1902, 1903 and i904. At 
sometime, in such period, the first Dunkley model 
peeling machine and the first Dunkley commercial 
machine were built. 


OUTLINE OF TRUE HISTORY OF DUNKLEY INVENTION. 


During the year 1902, at tts South Haven cannery, 
the Dunkley Company handled only peaches, a few 
pears and possibly a few berries. The pear season 
ran from about August 15th to September roth and 
the peach season, as a rule, began in August and ran 
until about October 1oth. The pears were always 
peeled by hand but the Dunkley Company never 
handled many pears as “Michigan has never been 
much of a pear State.” During 1902, all of the 
peaches were peeled either with hand peeling knives 
or with the St. Claire-Scott rotary-knives peach parers. 
There were a number of small peach peeling tables 
about each of which the women sat peeling peaches. 
Each woman had her basket of fruit at her side and, 
in her lap, a pan into which she dropped the pits 
(Melville Dunkley, R., 420-5). 

During the months of July and August, 1903, at the 
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South Haven cannery, Stewart Campbell (one of de- 
fendant’s witnesses herein and, in 1903, Superintendent 
of the Dunkley’s South Haven establishment), with 
some slight assistance from William A. Brunker (an- 
other witness herein for defendant and, in 1903, au 
employee of the Dunkley Co.), built a peach peeling 
table about eighty feet long. During that year, 1903, 
all the peaches, commercially peeled in such cannery, 
were peeled by hand or by the use of the St. Claire- 
Scott machines. The women sat along either side of 
said long peeling table and, after peeling and pitting the 
peaches, placed the halves on the traveling belt run- 
ning down the center of the table. This belt carried 
the peaches to the “filling” end of the table, where 
they were put in cans. The cans were then taken to 
the machine for putting syrup therein and afterwards 
taken to the seaming machines wherein tops were put 
on the cans. They were then carried on traveling 
chains or carriers through the cooker, consisting of a 
tank filled with hot water heated by steam coils. 
During the month of August, 1903, Brunker was 
put to work pickling peaches with the skin thereon. 
After about two weeks of this work, Samuel J. Dunk- 
ley told him he would like to have the peaches peeled 
before being pickled. He then suggested the use of 
the lye process for that purpose and said he had heard 
of its use in 1902 at the McEwing Cannery in South 
Haven. Brunker thereafter experimented with the lye 
process and Dunkley, being satisfied with the experi- 
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ments, suggested the making of a machine for the pur- 
pose and stated he would get Campbell to make it. 
Campbell thereafter obtained the necessary informa- 
tion from Brunker regarding the lye process and pro- 
ceeded to make the first experimental model brush ma- 
chine, which was not completed until sometime in 
Ociover, 7903, near the end of the peach scasonuamt 
was then tested with a few peaches which were first 
subjected by Brunker to a lye solution heated in a pan 
on a coal oil stove in a room in the basement next to 
the engine room. No lye tank was ever built for such 
experimental model machine, the frame of which 
was Offered in evidence as ‘‘Plaintiff’s Exhibit No. 10” 
(R. 480), and of which frame a photograph was ot- 
fered in evidence as “Defendant's Exhibit R” (Rec. 
435). Such model was never used commercially. It 
comprised only a single endless brush belt for con- 
veying the peaches between two cylindrical rotating 
brushes and perforated pipes arranged alongside 
thereof. As stated before, no lye tank was built for 
said experimental model machine. 

Within a month or so after the first test of the ex- 
perimental model machine in October, 1903, Campbell 
commenced work at Ka/amazoo on the first commer- 
cial peach-peeler which contained three endless brush 
belts, each of which carried whole peaches between 
two rotary brushes. ‘This commercial machine was 
completed and installed in the South Haven cannery 
during the month of August, 1904, and operated and 
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tested, for the first time late in August, 1904. On 
September 3, 1904, before said machine was ever com- 
mercially used, Campbell left the employ of the 
Dunkley Company (R., 541). 

About three months after the completion and first 
test of such commercial machine, to wit, on November 
29, 1904, Dunkley filed his application for a patent 
thereon. The drawings in said application, upon 
which was issued the Dunkley patent in suit, were 
based on said commercial machine (Melville Dunk- 
ley, R., 448). 

Prior to November I, 1904, only two peach peeling 
machines were butlt by the Dunkley Co., to wit: the 
experimental model one line machine and the first 
commercial machine, which was a three line machine, 
that is, a machine having three endless brush belts, 
each conveying the peaches, delivered thereon, between 
two rotating cylindrical brushes (M. Dunkley, R., 
wa4e-5, |. Wunkley, R., 501). 

According to the foregoing outline, it will be noted 
that the Dunkley experimental model machine was not 
completed until October, 1903, more than two months 
after both the Grier machines had been put into reg- 
ular commercial use in California; it is also to be noted 
that the first Dunkley commercial machine was not 
completed or tested until August, 1904, more than a 
year after the completion of and the regular com- 
mercial use of the two Grier machines in California. 
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DATE OF BUILDING OF DUNKLEY EXPERIMENTAL 
MODEL MACHINE. 


Obviously, the most vital fact in the history of the 
Dunkley invention is the date of the building of the 
first model machine embodying such invention. That 
date dominates the whole situation; it is the most 
material of all the facts necessary to be proved by 
plaintiff in order to anticipate the Grier anticipation. 
The inventor, S. J. Dunkley, contends that, during the 
same month, the invention was conceived and the 
model machine, Exhibit No. 10, was made (R., 479 
and 495). ‘Therefore, the date of construction of said 
model, for all practical purposes, fixes the date of the 
Dunkley invention. 

If it be demonstrated that said model machine was 
not built until months after June 12, 1903, no weight 
whatever can be accorded to any of the testimony 
of the two Dunkleys and plaintiff's other witness, 
H. C. Schau, all of whom have testified herein that 
said model was built in 1902. If their testimony be 
false in respect to said material, and the most mate- 
rial, fact in plaintiff's case, then no credence, what- 
ever, should be given to any of their testimony on less 
vital matters. To such a situation is applicable the 
maxim: “Falsus in uno, falsus in omnibus.” 

The date, June 12, 1903, is above selected, because 
it 1s the date of a letter sent from New York to tht 
Dunkley ‘Company by William Brunker, one of de- 
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fendant’s witnesses herein, in respect to his proposi- 
tion to thereafter enter the Dunkley Company’s em- 
ploy to make fruit jams. Said letter was produced 
by plaintiff, during the cross-examination of Brunker, 
and appears at page 612 of the record. Soon after 
sending said letter, Brunker entered the Dunkley 
Company’s employ at its South Haven cannery and 
remained there for only about four months (S. J. 
Dunkley, R. 506). Said period of about four months 
covers Brunker’s whole connection with the Dunkley 
Company. Neither before nor after said period, was 
he ever at South Haven or in the Dunkley Company’s 
employ. The Dunkley experimental model machine 
was made while Brunker was at South Haven and he 
testified that he actually assisted in the building there- 
of and at the first test thereof in October, 1903. 

The wooden frame of said experimental model ma- 
chine is in evidence as “Plaintiff’s Exhibit No. 10” 
(R. 480). A photograph of said frame is in evi- 
dence as ‘‘Defendant’s Exhibit R” (R. 435). A re- 
production of the “Exhibit R” photograph appears 
on the opposite page. The frame, disclosed in such 
photograph, together with the brushes, spray-pipes, 
pulleys, gears, etc., mounted on said frame, constituted — 
the whole experimental model. In other words, no 
lye-tank was ever built for such model or embraced 


as a part thereof. On this point, the patentee, S. J. 
Dunkley, herein said: 
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“Q. Was there a lye-tank built for this first 
experimental model machine? 

ee INGA I Moy) 

“Q. But you never built a lye-tank for this 
‘Plaintiff's Exhibit to?’ 

“Ay For the experimental machine we never 
built a lye-tank.” (R. 498.) 


The alleged inventor of this peach peeling machine 
in controversy, certainly should know, if anyone 
knows, whether or not his first experimental machine 
embraced any lye-tank. He said it did not and his 
said testimony is absolutely true. No /ye-tank was 
ever built for or used as a part of said experimental 
model machine. 

In the interference proceeding between the Beek- 
huis patent and his then pending application, S. J. 
Dunkley, in answer to the questions asked by his at- 
torney, F. L. Chappell, Esa., plaintiff’s attorney here- 
in, testified as follows regarding said model and the 
first commercial machine: 


7 ihe Es elieinterference Nomaq one: 
between yourself and H. A. Beekhuis, did you, on 
February 15, 1910, make the following answers to 
the following questions propounded to you by Nir. 
ele Chappell, your attorney, fo wit: 


““, 3. I call your attention to the counts 
in this interference, numbered 3, 4, 5 and 6, which 
are in the following language: 

“2. Tn an apparatus for treating fruit such as 
peaches, means for removing previously disinte- 
grated skin from the fruit, including a support for 
the fruit, means for effecting a change of position 
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of the fruit on said support, and means for direct- 
ing peeling water jets upon said fruit. 

“(4. In an apparatus for removing the prevt- 
ously disintegrated skin from fruit, the combina- 
tion with means for supporting and advancing the 
fruit, of means for directing a peeling water jet 
upon said fruit as it advances. 

‘““¢e In an apparatus for removing the prevt- 
ously disintegrated skin from fruit, the combina- 
tion with means for supporting and advancing the 
fruit, of means for directing peeling jets of water 
at intervals upon said fruit as it advances. 

““6. In an apparatus for removing the previ- 
ously disintegrated skin from fruit, the combina- 
tion with means for supporting and advancing the 
fruit, of means for directing peeling jets of water 
at intervals upon said fruit from above and below 
as it advances,’ 
and ask you to carefully consider the said counts 
and state when you first conceived or thought of 
the structures that are recited and pointed out in 
these four counts? 

““A. In the month of August, 1902. 

““Q. 10. After conceiving of this invention in 
August, 1902, did you make any drawings? A. 
Wes. cit. 

““Q. 11. When did you make the drawing, and 
what became of it? Are you able to produce it? 
A. J am not able to produce the drawing, which 
were pencil sketches. 

““Q. 12. About when were these made, as near 
as you remember, and state definitely the reasons 
why you are not able to produce them. Indicate 
what became of them, in other words, as far as 
you know. A. As soon as I found the process was 
practical I made drawings right away and tried 
{0 Pet the Matier im a concrete form, and atter | 
had gotten all my ideas together, I turned them 
over to the factory and let them put them together 
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and build a machine, and the machine from these 
drawings was built in the factory. 

‘“*Q. 13. What became of the drawings, so far 
as you know? A. They were turned over to M. 
E. Dunkley. 

“"Q. 14. Do you think they are in existence 
now? A. I couldn’t say, but all the drawings that 
I made were generally pencil notations on any kind 
of paper, as I did not realize that they were of any 
particular value at that time. 

““Q. 15. Then, as I understand you, you took no 
precaution to preserve them. Is that right? A. 
I did not, no. 

““C) 16. State whether a small model was made 
of the machine, or not, before a full-sized ma- 
chine was madep A. Yes, there was. 

“<Q. 17. Kindly explain what this model was? 
A. This model was a one-line machine, a regular 
working machine. 

—7O=13, How lance was ite A Inesizerores 
pacity? 

“‘Q. 19. Both. A. Well, it was a Inttle over 
5 or O feet long, about 3 feet wide and had a 
capacity of from too bushels to 200 bushels of 
peaches per day. 

“<C) 20. Where was this machine made and at 
about what timer A. It was made in the month 
of July, 1903, and was put together at the factory 
at South Haven, Michigan. 

a Ot: Where was the machine used? A. At 
South Haven, Michigan. 

""Q 22. Was it weed at any ‘other (place or 
places? A. Not that year. 

““Q. 23. State what became of that machine, if 
you know? A. I think if is over in the factory 
now. 

““Q. 24. Is it in working conditioner A. I 
couldn’t say as to that. The factory superintend- 
ent would know better than 1 would. 
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““Q 25. J show you a photograph and ask you 
if you recognize the picture there photographed? 
A. Yes, this is the standard of the first machine. 

“<Q, 26. Is this machine one that you have 
described or is it a later machine? A. This 1s 
the one that I have just described. 

“<Q. 27. State whether there were any other ma- 
chines made after this machine that you have just 
referred to as the model machine? A. Yes, sir; 
this was a one-line machine and the capacity wasn’t 
large enough, so in September of 1903, we built 
the three line machine. 

“<Q. 28. Indicate the extent to which this one- 
line machine was used, so far as you knowe A. 
We frst tried it out on Georgia peaches and then 
worked it along until we got the three-line ma- 
chine built, and some days the receipts of peaches 
were so heavy that we used both machines during 
that year. I don’t think it was used the next year. 
That is referring to the small, what I call the 
model working machine. 

““The photograph identified by the witness is 
offered in evidence with the request that it be 
marked Dunkley’s machine No. 1, photograph of 
frame of first Dunkley machine, and the same is so 
received and marked.’ 


“Did you so testify at that time? 
“A. J think I remember that well enough; yes, 
I testified to that.” (R. 485-489.) 


It is to be noted that the four counts of the inter- 
ference, to which Dunkley’s attention was called, re- 
spectively, embrace on/y the “means for removing pre- 
viously disintegrated skin.” In other words, no /ye- 
tank or other disintegrating means is made an element 
of any one of said counts. The device, called for by 
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each of said counts, is one for removing skin that has 
been previously disintegrated. 

It is also to be noted that Dunkley says the model 
machine was made in July, 1903, and put together 
at the factory at South Haven. He specifically states 
that It was a littl over 5 or © fect long, abour 3 
feemawice . . . Plamntitfs Exhibit Now io is the 
wooden frame of said model and said frame is pre- 
cisely 5 feet and 87% inches long and 3 feet and % 
inches wide, thus showing that Dunkley, in his said 
answer, was referring on/y to said structure and to 
nothing else when he said it was built in July, 1903. 
In other words, when Dunkley stated that said model 
was built in July, 1903, he referred only to the 
wooden frame on which were mounted the belt brush, 
the rotating cylindrical brushes, the perforated pipes 
and the necessary pulleys and gearing for operating 
the brushes. Said frame, with said parts mounted 
thereon, was a complete device for removing skin that 
had been previously disintegrated and such a device 
was the on/y one described in any one of said counts. 
In his said answers, Dunkley did not include, as a 
part of said model, any lye-tank for the very good 
reason that no lye-tank was built in July, 1903, or 
at any other time for said model machine. 

It is also to be noted that Dunkley, Sr., says that 
said model machine was “first tried out on Georgia 
In other words, the first test of said ma- 


peaches.” 


chine, according to him, was with Georgia peaches. 
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According to Melville Dunkley, “Georgia peaches 
came into the market at Chicago, which is usually 
early in July” (R. 418), and the Michigan peach sea- 
son began in August (R. 420). Therefore, in order 
to contend said model was first tried out in July, it 
was necessary for them to say said tryout was with 
Georgia peaches. However, the point we wish now 
to emphasize is that Dunkley, Sr. states, in said inter- 
ference proceeding, that the “frst” tryout of said 
model was in July, 1903. In other words, he not only 
said said model was made in July, 1903, but he also 
says it was first tried out in July, 1903. 

Regarding the date of construction of said model, 
Melville Dunkley testified in said Interference, as 
follows: 


“MR. WHITE: Q. Mr. Dunkley, in Inter- 
ference No. 30,610 between Samuel J. Dunkley 
and H. A. Beekhuis, did you testify as follows re- 
garding a photograph, a duplicate of which has 
been introduced in evidence as ‘Defendant’s Ex- 
hibit R’, to wit: 

““Q. 228. I show you a photograph and ask 
you if you are able to recognize the same and tell 
me what it is? 

“A. Yes, sir. It is a photograph of the frame 
and some parts of the original machine built dur- 


ing the summer of 1903, about which I have just 
testified.’ 


“THE WITNESS—Yes.” (R. 441.) 


It appears, therefore, that both the Dunkleys testi- 
fied, in 1910, six years before the trial of this case, 
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that the Dunkley model machine was made in 1903. 
It can safely be assumed that any witnesses, called in 
the interference proceedings to corroborate the Dunk- 
leys, also testified that the said model was built in 
1903. None of said witnesses were called to testify 
herem.  (metheir place, the witwess’ Hl. (CC. Sceaur 
who had not previously gone on record under oath, 
was called to corroborate the Dunkley’s new story 
to the effect that the model was built in rgo2. 

In order to meet the exigencies of this case, and six 
years after giving his former testimony in the inter- 
ference proceeding, S. J. Dunkley testifies herein that 
the model machine was made and fested in August, 
1902! 


“Q. When was this plaintiff’s exhibit model 
first tested? 

“A. The commercial: machine or the experi- 
mental? 

“Q. The experimental model. 

“THE COURT—This, ‘Exhibit No. 10’ here. 

“A, Sometime in August, 1902” (R. 495). 


Of course, the Dunkleys had to give some kind of 
an excuse for such a remarkable change in their tes- 
timony regarding the most vital fact in plaintiff’s case. 
The real reason for such change is not difficult to 
fathom. Defendant had proved, by an overwhelming 
mass of evidence, the commencement of the two Grier 
machines in April, 1903, and their completion and 
commercial operation in July, 1903. The construc- 
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tion by Dunkley in July, 1903, of merely a model 
was not sufficient to meet the Grier evidence. Plain- 
tiff's case was therefore lost unless the Dunkleys re- 
sorted to extreme measures and carried back the date 
of construction of Dunkley’s first machine. Hun- 
dreds of thousands of dollars were at stake and the 
Dunkleys rose to the occasion. The pretended reason 
for such change in their testimony will now be dis- 
cussed. At this point we again wish to call the Court’s 
attention to S. J. Dunkley’s testimony on cross-examin- 
ation to the effect that no lye-tank was ever built for 
the experimental model machine (R. 497-498). On 
re-direct examination, he testified as follows: 


“MR. CHAPPELL: In view of the quotation 
from the interference record, 30,610, between your- 
self and Mr. Beekhuis, I will ask you to please 
consider the ‘Plaintiff's Exhibit 10, the frame- 
work here, and state explicitly and in detail what 
you know about the production of that machine 
and when the machine was finally completed. A. 
That machine was completed some time in August, 
1902. 

TERE CEE PEE: ©. I call yourtattention 
particularly to your answer to the question 20 in 
the interference record, ‘It was made in the month 
of July, 1903, and put together in the factory at 
South Haven, Michigan,’ and ask you if that 
statement is inconsistent with the one you have 
just mader A. This places it in July; I had the 
completed machine, the tank and everything in 
combination. 

“MR. CHAPPELL: Q. Your answer as to 
‘Exhibit No. 10’ does not contemplate the pres- 
ence of the tank? A. No. 
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“MR. CHAPPELL: To what did you refer as 
a structure in 1902 in your answer? A. Just the 


spray end of it.” (R. 386-7.) 

The excuse given by the witness for changing his 
testimony presents a most amazing situation. He says 
no lye-tank was ever built for the model Exhibit No. 
10, yet he says his interference testimony referred to 
the completion, in July, 1903, of the combination of 
both the brush-spray-pipe mechanism of “Exhibit 10” 
and a lye-tank therefor! 

Melville Dunkley also advances the same remarka- 
ble excuse for changing his testimony regarding the 
date when Exhibit 10 was built. He, like his father, 
testified in the interference proceeding, that it was 
built in July, 1903. Neither of them in said proceed- 
ing, even suggested, intimated, or hinted that Exhibit 
TO was built in 1902; neither of them, 1n said pro- 
ceeding, suggested, intimated or hinted that any part 
of the model machine was built at any time prior to 
July, 1903. The testimony of both of them in said 
interference proceeding, clearly and unequivocally 
meant only one thing, to wit: that the wooden frame 
with the brush-spray mechanism mounted thereon con- 
stituted the experimental model and that said frame 
and parts thereon were built in 1903. 

We shall now show that the only Dunkley mechan- 
ism involved in said interference proceeding was that 
comprising the brush-spray-pipes mechanism, that is, 
the skin-removing means, In other words, a lye-tank 


67 


was not included as an element in any count in said 
interference, and, therefore, it was absolutely immate- 
rial in said interference, whether Dunkley ever built a 
lye-tank for his peeling machine or ever used one as 
a part thereof. The Beekhuis patent, as stated be- 
fore, does not disclose any lye-tank and a lye-tank is 
not made and could not be made an element in any 
claim in the Beekhuis patent. Therefore, it was im- 
possible for the Patent Office to include, in any count 
of the said interference, a lye-tank. Every count of 
an interference must necessarily disclose a combina- 
tion common to both applications in interference or 
common to the application and patent in interference. 
The very basis of an interference is that the same thing 
is disclosed by each of two applicants or by an appli- 
cant and by a patentee. As the Beekhuis patent does 
not disclose a lye-tank as a part of the Beekhuis peel- 
ing machine and as said patent does not claim a lye- 
tank as part of any combination therein claimed, there 
could be no interference between said patent and any 
Dunkley claim including a lye-tank as an element . 
thereot. 

The counts of said interference are recited, in Ques- 
tion No. 3, asked Dunkley in said interference, by his 
attorney Mr. Chappell, and previously quoted herein. 

It will be noted that a lye-tank is not made an ele- 
ment of any of said counts. In order to show that 
Mr. Dunkley’s attorney, Mr. Chappell, fully appre- 
ciated said fact and, therefore, fully appreciated that 
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Dunkley’s proof need only involve matters pertaining 
to the brush-spray-pipe mechanism, we shall go out- 
side the record herein and quote as follows from Mr. 
Chappell’s brief filed in said interference: 


“The issues of the interference are in the follow- 
ing language, numbered and itemized into ele- 
ments: 


Issue No. 1. 


“t. JIn an apparatus for treating fruit such as 


peaches, means for removing previously disinte- 
grated skin from the fruit, including 
(1) A support for the fruit, 
(2) Means for effecting a change of position of 
the fruit on said support, and 
(3) Means for directing peeling water jets 
upon said fruit. 


Issue No. 2. 


“> In an apparatus for removing the prevt- 
ously disintegrated skin from fruit, the combina- 
tion with, 

(1) Means for supporting and advancing the 

fruit, of 

(2) Means for directing a peeling water jet 

upon said fruit as it advances. 


issues Nios 3: 


“3. Tn an apparatus for removing the previ- 
ously disintegrated skin from fruit, the combina- 
tion with 

(1) Means for supporting and advancing the 

fruit, of 

(2) Means for directing peeling jets of water 

at intervals upon said fruit as it ad- 
vances. 
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Issue No. 4. 
“4. In an apparatus for removing the previously 
disintegrated skin from fruit, the combination with 
(1) Means for supporting and advancing the 
fruit, of 
(2) Means for directing peeling jets of water 
at intervals upon the said fruit 
(a) from above and below as it advances.” 


It will be noted that Mr. Chappell fully understood 
the obvious fact that not one of these counts included, 
as an element thereof, any lye-tank or any other means 
for disintegrating the skin. Each count specifically 
calls for mechanism for removing the previously disin- 
tegrated skin. So far as concerns any of the struc- 
tures, respectively covered by said four counts, the skin 
might be disintegrated by any means located at any 
place miles away from said structures and in no way 
combined therewith. 

That the foregoing situation was fully appreciated 
is also shown by the following quotation from Dunk- 
ley’s communication to the Patent Office under date 
of Feb. sth, 1913, and found in the Dunkley File 
Wrapper (R. 836): 


“The water peeling means here shown are avail- 
able wherever the skin of the fruit or vegetables 
has been suitably disintegrated or loosened. The 
particular alkaline treatment is highly effective, 
but [ am sure that this may be accomplished other- 
wise and clearly when the skin of fruit or vegeta- 
bles is disintegrated the spray means shown will 
do the work of peeling the same. 
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“T desire, therefore, to claim the means to re- 
move the disintegrated peel, no matter how the 
disintegration is accomplished.” 


Rule 110 of the Patent Office reads as follows: 


‘Each party to the interference will be required 
to file a concise preliminary statement, under oath, 
on or before a date to be fixed by the office, show- 
ing the following facts: 

(1) The date of the original conception of the 
invention set forth in the declaration of interfer- 
ence. 

(2) The date upon which a drawing of the 
invention was made. 

(3) The date upon which the invention was 
first disclosed to others. 

(4) The date of the 1eduction to practice of 
the invention. 

(5) A statement showing the extent of use of 
the invention. 


(Oy 

It will be seen, therefore, that such a preliminary 
statement is, in effect, a pleading, under oath, setting 
forth all the ultimate facts relied on. The proofs, 
in the interference, must be consistent with such state- 
ment. 

In his oral argument in the lower Court, plaintiff's 
attorney, Mr. Miller, stated: 


“Now, the evidence that has been produced in 
that case (Beekhuis-Dunkley Interference) is the 
same evidence that has been produced here, evi- 
dence as to the date of Mr. Dunkley’s conception, 
the date of Mr. Dunkley’s application or reduc- 
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tion to practice, the building of his machine, and 
his application for a patent, including this big 
machine over here, this model, which was made in 
the fall of 1902. There is a judicial determina- 
tion by the Court of last resort upon these facts, 
and the finding of facts in that matter shows that 
this model was made in the fall of 1902, but with- 
out a lye-tank, that in the spring of 1903, the lye- 
tank was bought, and that in the peach season of 
1903 the lye-tank was coupled up with this ma- 
chine, and that this machine was put to use in 
achialspeecling of peaches im 1002.2 . . | Reos2): 


In making the foregoing statement, opposing coun- 
sel not only went outside the record herein, but, in 
doing so, he grossly misstated the facts in regard to 
the most vital feature of plaintiff’s case. In fact, the 
boldness with which opposing counsel incorrectly 
stated the law and testimony in the lower court was 
only exceeded by the boldness with which plaintiff’s 
witnesses misrepresented the truth. In view of the 
success, with which said tactics met in the lower 
court, we are determined that this Court shall not 
be misled by our failure to meet such tactics by our- 
selves going outside the record herein in order to an- 
swer such musstatements regarding the Beekhuis- 
Dunkley record. 

In said interference proceeding, not a single wit- 
ness even suggested or intimated that any part of said 
model machine or of any other peach peeling device, 
embodying the Dunkley invention, was made, or the 


making thereof commenced or such a part purchased 
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before July, 1903. ‘The said interference record, 
as a whole, was not offered in evidence, although 
parts thereof were quoted to the two Dunkleys when 
on the witness stand. However, such record is in 
. prined form and both parties have copies thereof. In 
view of said gross misstatement regarding said record 
and which, as clearly shown on the face of the lower 
Court’s opinion, was given credence by it, we chal- 
lenge opposing counsel to refer this Court to any tes- 
timony by any witness in said interference or any 
statement in any of the briefs filed therein by Messrs. 
Chappell & Earl in Dunkley’s behalf, even remotely 
suggesting or intimating that any part of said Dunk- 
ley machine was made, commenced, bought or used, 
prior to July, 1903, or at any time other than during 
the four months period when William Brunker was at 
South Haven in the employ of the Dunkley Company. 
In fact, Melville Dunkley testified, in said interfer- 
ence, that Brunker may have actually worked on said 
model machine. Although his said testimony was not 
read into this record in the precise words used by him 
(Re 450), we feel justified in referring to 1t, im vier 
of opposing counsel’s misstatements respecting the gen- 
eral purport of the interference testimony. Melville 
Dunkley, in 1910, testified in said interference, re- 
garding said model machine, in answer to Mr. Chap- 
pell’s questions, as follows: 


“Q. 15. Who constructed the machiner 
“A. The machine was built in our South Haven 
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factory under my direction. As to who worked 
upon it, I do not remember. 

“QO. Who was at work for you at the time 
that would have been likely to work on the ma- 
chine, so far as you can remember? 

“A. A man by the name of William Brunker, 
another by the name of Stewart Campbell, another 
by the name of Fred Brown, any or all of them 
might have worked upon it.” 


The despicable and contemptible nature of said mis- 
statement can be fully appreciated only when we con- 
sider that the same was used to bolster up a charge of 
false swearing made against honest men. Think of 
the audacity of opposing counsel stating, for the pur- 
pose of convincing the Court, that Campbell was a 
perjurer, that the Dunkley-Beekhuis record showed the 
building, in 1902, of the on/y device involved in said 
interference, to wit: the skin-removing means which 
constituted the model machine and comprised the 
wooden frame with the brushes and spray pipes 
mounted thereon! Not only did said opposing counsel 
make such gross misstatement once, but he repeated it 
as the final climax of his tirade of abuse and vitupera- 
tion directed at Campbell. Opposing counsel’s final 
words were: 


“There is no difference between the testimony 
that was given in the interference and the testi- 
mony that was given here; the testimony is exactly 
the same in both cases, that is to say, that this ma- 
chine, Exhibit 10, together with the complete tank 
making it a machine that was complete in 1903; 


74 


the letter of Clark shows that; it shows that the 
tank was obtained there; but the machine without 
the tank was in 1902, and the machine with the 
tank was in 1903, and that 1s what the record 
shows in the interference case, and that is exactly 
what the record shows here in this case.” (R. 


692.) 


The grossness of said misstatement is also shown by 
the following statement of Messrs. Chappell and Earl, 
at page 24 of their brief, filed before the Examiner 
of Interferences, in said Dunkley-Beekhuis interfer- 
ence: 


‘Abraham Verhage was called as a witness. He 
testified to having seen the machine in operation 
in July, 1903. The witness indicates that the first 
wooden frame was made in July, 1903. He helped 
set the machine up with Campbell.” 


The Verhage testimony, upon which said statement 
was based, appears in the printed record in the Dunk- 
ley-Beekhuis record as follows: 


“Q. 1o. Will you indicate about the time, so 
near as you can remember, that the first wooden 
frame was made? 

OE IGOR 

“Q. 11. What did you know about the machine 
in July, 1903, or did you see it or have anything to 
do with ite 

“A. J did not have anything to do with it. I 
saw it but did not have anything to do with it. 

“O12, Where didsyouisce itr 

“A. South Haven. 

“@O. 125 Any panticular placesthene sdosveusic 
member that you saw it? 


Tes 


el do mot recollect any. 

“Q. 14. At what plant was it that you saw 
it, that you remember? 

“A. At the plant of the Dunkley Company. 

“Q. 15. At what place in the plant was the 
machine set up? 

“A. It was first set up in the basement in the 
north wing. 

“Q. 16. Who set it up there, if you know? 

“A. Mr. Campbell and myself. 

“Q. 17. Did you see the machine work after it 
was set up? 

“A. Yes, sir. 

“Q. 18. Did it peel peaches successfully? 

MA. Yes, sir. 

“Q. 19. Please state the way in which the ma- 
chine did the work, indicating the parts of the 
machine, and how they worked, as well as you are 
able and as well as you remember? 

“A. Well, we had a belt with brushes and two 
rotary brushes, which was used as a carrier to 
carry the peach through and keep the peach re- 
volving. Then, there was three perforated pipes 
that did the peeling, after they went through the 
lye process.’ 

* + 

“Q. 23. I show you a photograph, ‘Dunkley’s 
Exhibit No. 1, Photograph of Frame of First 
Dunkley Machine,’ and ask if you are able to 
identify ite 

“AL Weshesins. 

“Q. 24. State what it is from what you know 
about the subject. 

“A. It is the first frame that was butlt, the first 
machine operated.” 


It is noted that “Defendant's Exhibit R” herein, is 
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a reproduction of said photograph, marked in the in- 
terference as ‘“‘Dunkley’s Exhibit No. 1, Photograph of 
Frame of First Dunkley Machine.” . 

We trust this Court will bear in mind the fore- 
going challenge and observe whether or not opposing 
counsel accept it and attempt to justify said state- 
ment, respecting the alleged similarity between the 
two records, by quoting any such testimony in the 
interference record or any statements in the briefs filed 
therein. 

As before stated, the preliminary statement is a brief 
statement of a// the ultimate facts relied on and the 
proofs must be consistent with it. Therefore, on its 
face, it shows, in a comprehensive manner, the whole 
case of the party filing it. For the same reason, 
prompting us to go outside the record to quote the tes- 
timony of Melville Dunkley and Verhage, we shall 
set forth a copy of Dunkley’s preliminary statement 
in the Dunkley-Beekhuis interference, although it was 
not copied into the record herein. Said statement 
reads as follows: 


Tf. 


“United States Patent Office, 
Washington, D. C. 


In Re Interference, 
HERMANUS A. BEEKHUIS 


VS Before the Examiner 
Of Interference, 
SAMUEL iy: DUNKLEY, No. 30,610. 


For Machines for 
Peeling Fruit. 


State of Michigan, 
County of Kalamazoo—ss. 

Samuel J. Dunkley, being first duly sworn, de- 
poses and says that he is now a resident of the 
City and County of Kalamazoo, and State of 
Michigan; that he is a party to the Interference 
declared by the Commissioner of Patents on the 
thirteenth day of July, 1909, between claims 29, 
30, 31, 32) 33, 34, 35, 36, 37 and 38 of his applica- 
tion for Letters Patent, filed on the 29th day of 
November, 1904, for Machines for Peeling Fruit, 
and claims 14, 15, 16, 18, 19, 20, 21, 22, 23 and 
24 of patent No. 864,944, issued September 3, 
1907, for Apparatus for Removing the Skin from 
Fruit, to Hermanus Albert Beekhuis; 

Deponent further states that he conceived the 
invention set forth in the declaration of interfer- 
ence during the month of August, 1902; that the 
invention was first disclosed by him to others dur- 
ing during the month of September, 1902; that 
a drawing of the invention was made during the 
month of September, 1902; that he made no model 
of the invention, that the invention was first em- 
bodied in a complete working structure during 
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the month of July, 1903; that the structure made 
at the time was successfully operated in the City 
of South Haven, State of Michigan, during the 
month of July, 1903; that the invention was re- 
duced to practice during the month of July, 1903, 
and such machine has been made use of annually 
during the peach canning season in the City of 
South Haven, since that date with changes and 
additions. | 
Further Deponent sayeth not. 


SAMUEL J. DUNKLEY. 
Subscribed and sworn to before me on the 4th 
day of September, 1909. 


EVELYN ROE. 
Notary Public in and for said County and 
State. 


My commission expires July 19, 1910.” 
(SEAL) 


In his interference proceeding testimony, previously 
quoted herein, Dunkley was first referred to said four 
counts, and then he said he conceived the invention, 
disclosed therein, in August, 1902; that he thereafter 
made drawings thereof and that in July, 1903, he made 
the model machine, ‘‘a regular working machine” (R. 
485). In other words, he claimed a reduction to prac- 
tice in July, 1903, by reason of making the model, 
“Exhibit 10,” and, im that month, using the same. 

The Court has knowledge of the ability of Mr. 
Chappell as a patent attorney. Is it conceivable that 
Mr. Chappell, before preparing Mr. Dunkley’s pre- 
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liminary statement under Rule 110, did not question 
Mr. Dunkley regarding the history of his invention 
and learn everything that Mr. Dunkley did in respect 
thereto? Is it conceivable that Mr. Chappell, before 
Preparing said statement, did not discuss with Dunk- 
ley just what device was involved in the interference 
counts, pointing out to him that only the “skin-remov- 
ing means,” without any lye-tank, was covered thereby? 
Is it conceivable that Mr. Chappell, before taking 
the testimony of the Dunkleys and of any other wit- 
nesses called to corroborate them, did not learn from 
the Dunkleys, or either of them, or from any of said 
Witnesses, that in 1902, the model “Exhibit INO, 1G 
exclusive of any tank therefor, was built, if in fact it 
was so built, in 1902? If Mr. Chappell did learn 
of any such alleged fact, is it conceivable he would 
not elicit from the Dunkleys, when they were on the 
stand, said fact, the most vital and controlling fact in 
Dunkley’s whole case? Having learned of said alleged 
fact, is it conceivable Mr. Chappell would have ig- 
nored it, and yet ask the Dunkleys about mere draw- 
ings, which had been lost? In every interference 
proceeding, the inventor makes an effort to establish 
the earliest possible date IN respect to every fact per- 
taining to the history of his invention. The decision 
" in an interference Proceeding depends upon the re- 
spective dates established by the parties thereto. 

In the Beekhuis-Dunkley interference Proceeding, 
the only thing involved, so far as Dunkley was con- 
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cerned, was his brush-spray-pipe mechanism. The 
making thereof and the use thereof, exclusive of any 
lye-tank, was the material thing to be proved. If the 
use thereof, in July, 1903, with a lye-tank, was a 
reduction to practice of the invention involved in the 
interference, then the use thereof at any previous 
time, without a lye-tank, was equally a reduction to 
practice of said invention, because the only invention 
involved in said interference did not include, as a 
part thereof, any lye-tank or other means for dtsin- 
tegrating the skin, which, so far as said invention 
was concerned, could be disintegrated by placing the 
peaches in a pan of caustic soda solution heated over 
a coal oil stove located thirty-five feet or any other 
distance from said brush-spray-pipe mechanism and 
then carried thereto by hand. ‘The foregoing being 
true, is it conceivable that, 1f the model Exhibit Jo, 
exclusive of any lye-tank, was made and so used in 
1902, Mr. Chappell would not have brought out such 
fact in said interference and relied on same as a re- 
duction to practice? 

In view of the foregoing situation, it is apparent 
that one, in order to believe the present testimony of 
the Dunkleys to the effect that the model Exhibit No. 
10 was built in 1902, must also believe the following: 


ist. That S. J. Dunkley is not to be believed 
when he says that no lye-tank was ever built for 
the model “Exiibit 10.” 

2nd. That Mr. Chappell, prior to preparing 
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Dunkley’s preliminary statement, did not learn 
from him that model “Exhibit No. 10” was built 
in 1902, and 

3rd. That Mr. Chappell, in preparing to take 
the interference testimony, did not learn from 
the Dunkleys that model “Exhibit 10” was built 
in 1902, OF 

ath. That having learned said fact, Mr. Chap- 
- pell did not know that said model, exclusive of 
any lye-tank, embodied all the elements of every 
count in the interference, or 

sth. That Mr. Chappell, having learned of 
said fact and knowing said model did include all 
the elements of every count, was not sufficiently 
versed in the patent law to know that the making 
and use of said model in 1902, without a lye-tank, 
was a reduction to practice if the use thereof, in 
July, 1903, with a lye-tank, could be considered 
a reduction to practice, and therefore, did not 
take the trouble to bring out the fact of such 
making and use in 1902, or 

6th. That Mr. Chappell, having learned of the 
building of the model “Exhibit 10” in 1902, did 
not believe said fact to be of sufficient importance 
to bring out in the interference, although he did 
believe it to be of sufficient importance to bring 
out the alleged fact that, in 1902, Dunkley made 
some sketches of the machine, but which sketches 
were lost! and, 
_ 7th. That it was possible for all the witnesses 
in the interference to give their testimony with- 
out voluntarily suggesting or intimating that said 
oe was made in 1902, if in fact it was so made, 
an 

8th. That Brunker, who admittedly never was 
at the South Haven cannery until after June 12, 
71903, committed deliberate perjury when he 
testified herein on defendant’s behalf, that the ex- 
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perimental model one-line machine was made by 
Campbell while Brunker was at said cannery. 
There ts no possible chance of Brunker being mis- 
taken as to dates, and, therefore, his testimony on 
this point, must be either true or deliberate per- 


jury. 

In view of the foregoing, we respectfully submit 
that plaintiff's contention, that said model machine, 
Exhibit No. 10, was made in 1902, is an affront to 
one’s intelligence. 

Plaintiff’s entire proofs, in reference to the history 
of the Dunkley invention, comprise the testimony of 
Samuel J. Dunkley, the alleged inventor, his son, 
Melville Dunkley, and H. C. Schau; the model Ex- 
hibit INo, to; Brunker's letter of June 12, 19037710 
the Dunkley Co. (R. 612), which serves only to 
absolutely fix the period of his employment at South 
Haven as commencing subsequent to such date; and 
Exhibit No. 8, a letter to the Dunkley Co. from the 
Clark Hneine x Boiler ©o. (R. 741). 

It is most significant that the only documentary 
evidence offered to corroborate the Dunkley testimony 
is said Clark Engine Co.’s letter and that was offered 
solely for the purpose of attempting to bolster up 
the preposterous excuse given by the Dunkleys for 
changing their testimony in reference to the year in 
which the model machine, Exhibit No. 10, was built. 
However, said letter signally fails to accomplish the 
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purpose for which it was offered. Said letter reads 
as follows: 


(Letter head of Clark Engine & Boiler Company.) 


Aprile 21, 1902 
“Dunkley Co., 
City. 
“Gentlemen: 

“Tn reply to your favor of the 21st, we regret 
that there should be any disappointment in the 
cost of the tank, but we find there is no mistake; 
you can weigh the tank, and you will find that 
it would be impossible to furnish it for $25.00. 
We just charged up the actual time as reported 
by the foreman of our boiler shop. It would have 
pleased us, if it had cost even less than $10.00; 
but we could not furnish it at a closer figure than 
the invoice calls for. 

“Very truly yours, 
“CLARK ENGINE & BOILER Co., 
ie ©. (RK. 741). 


The use of said letter as a means of enabling him 
to change his testimony, regarding the date of build- 


ing the model machine, is thus explained by Melville 
Dunkley: 


“A. The machine was not completed until the 
season Of 1903, and until my memory was re- 
freshed with the letter from the Clark Engine & 
Boiler Company, I was not sure in my mind 
whether the machine was finished in 1902 or 1903. 
However, after reading the letter, I remembered 
the incident, and knew the machine was finished, 
the machine of which that is the frame was fin- 
ished before the tank, the scalding tank, was 
iiade” (Ro 405). 
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It will be noted that said letter refers to no par- 
ticular kind of tank and tanks of all kinds are the 
most common things in use about a cannery. Melville 
Dunkley admits that tanks, other than any tank used 
with a peach peeler, were used in the Dunkley Com- 
pany’s business (R. 467). Therefore, the reference, 
in said letter to “a tank,” proves nothing and said 
letter, on its face, does not corroborate the Dunkley 
testimony. Undoubtedly, plaintiff could have pro- 
duced numerous bills for tanks bought at different 
times. The selection of any particular bill for “a 
tank” or of any particular letter, referring to “a tank’ 
in order to meet the exigencies of plaintiff's case is 
of no corroborative significance. 

However, why should such a letter remind Melville 
Dunkley that the model Exhibit No. 10 was made 
in 1902? If he knew the “alleged tank” was made 
after the brush-spray-device, why, in the interference 
proceeding, did he say the who/e model machine was 
made in July, 1903? If, when testifying in 1910, he 
thought the alleged tank was not made until July, 
1903, why did he not mention the fact that the brush- 
spray-device was made before? In other words, the 
most he could claim for said letter would be that it 
reminded him that the lye-tank was made before 
July, 1903; but that has nothing to do with the relative 
date of the building of the brush-spray device. If 
that was built before the alleged “tank,” and Dunkley 
mistakenly thought the tank was not built until July, 
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1903, why did he not say the brush-spray device, the 
only device involved in the interference, was made 
before July, 1903? 

Furthermore, how strange it is that all the wit- 
nesses in the interference proceeding should make the 
same mistake and say the model machine was made 
in July, 1903. Did they all take Melville Dunkley’s 
word for it, when they so testified? Of course, the 
fact is that no lye-tank was ever bought or made for 
or used with such mode! machine. Furthermore, how 
strange it is that the only documentary evidence pro- 
duced by plaintiff ts such a letter offered solely to bol- 
ster up the excuse for a change in testimony. 

As said letter, on its face proves nothing, it is 
apparent that plaintiff’s whole rebuttal case, as to 
Dunkley’s date of invention, rests solely and alone 
on the oral testimony of three witnesses, uncorrobo- 
rated by any documentary evidence. Said testimony 
relates to events occurring over thirteen years ago. At 
that time, to wit, in 1902, Melville Dunkley was 
only twenty-one years old and Harry Schau only 
nineteen years old. Both of the Dunkleys are highly 
interested witnesses. We feel quite safe in saying 
that no prior use defense was ever sustained by any 
court on any such showing as that made by the plain- 
tiff herein, yet the burden on plaintiff, in proving its 
said rebuttal case, is precisely that on any defendant 
in attempting to prove a prior use defense. As said 
merck V. Kutz, 132 Fed., 763: 
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“But the complainant is a highly interested wit- 
ness, and his son is not much better; nor does the 
cam cylinder prove anything by itself, however 
primitive, being adaptable to whatever date may 
be assigned to it. The earlier date contended for 
rests, therefore, upon the mere say so of the father 
and son, without any corroboration or convincing 
circumstance, which hardly fulfills the high de- 
gree of proof required when the date of an inven- 
tion is material in order to escape anticipation. 
Clark Thread Co. v. Williamantic Linen Co., 140 
U. S., 481; Westinghouse Electric © Mfg. Co. v. 
Saranac Lake Erie Light Co., 108 Fed. 231.” 


Of course, the opposing parties appreciated the 
value and necessity of offering documentary evidence 
to corroborate the oral testimony of plaintiff's three 
Witnesses, but no such evidence is or ever was in 
existence. The testimony of plaintiff's witnesses is 
not true and said fact not only explains the absence 
of documentary evidence, but it also explains the ad- 
mitted failure to seriously attempt to obtain such evi- 
dence. On this point, the patentee Dunkley said: 


“NMR. WHITE—Q. Have you made any effort 
to secure any records proving any of the dates 
regarding the making or using of any of these 
peach-peeling machines, and if so, what efforts 
have you made? A. I do not remember making 
any particular inquiries. I think my son did” 


(R. 503-505). 
The Court must appreciate the immense amount at 
stake in this and contemplated litigation. Hundreds 
of thousands of dollars, according to plaintiff's con- 
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tentions, are certainly involved. Plaintiff's officers 
obviously knew that the burden of proof would be 
shifted to plaintiff and for that very reason had Schau 
out here to testify in rebuttal. A mere tyro in the 
patent law fully appreciates the heavy burden of 
proof on a plaintiff in attempting to carry the date of 
the patentee’s invention back of an anticipation. A 
mere tyro in the patent law fully appreciates the 
almost absolute necessity of corroborating oral tes- 
timony with documentary evidence when such an issue 
is to be proved. However, the Dunkleys knew there 
was no use to attempt to secure genuine documentary 
evidence to corroborate false testimony. Such testi- 
mony can be corroborated only by manufactured evi- 
dence. We shall later show that there is, in exist- 
ence, plenty of documentary evidence which will cor- 
roborate the testimony of any witness telling the 
truth regarding the making of model “Exhibit No. 
10” and Dunkley’s first commercial machine. 


“AAs counsel says, there are occasions in the 
world when the paucity of proof im the affirmative 
is positive proof in the negative.” 


American Bell Tel. Co. v. National Tel. Mfg. 
Co., 109 Fed., 1018. 


In view of the total lack of any documentary evi- 
dence corroborating the oral testimony of the Dunk- 
leys, we shall now consider the extent to which, in 
our opinion, the Court should or can rely on the 
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memory of said witnesses. Certainly one must admit 
that, when property rights of a value of hundreds of 
thousands of dollars are at stake and dependent upon 
the mere memortes of three witnesses as to events oc- 
curring thirteen and more years ago, said memories 
should be able to survive a real acid test. Further- 
more, no reliance can be placed on the memory of a 
witness who remembers nothing but the few facts 
essential to the establishment of the case of the party 
calling him. Likewise, no reliance can be placed on 
the memory of a witness who declines to remember 
any fact that possibly can be disproved by documen- 
tary evidence. Some witnesses are willing to remem- 
ber anything, if they only feel quite sure that what 
they remember cannot be disproved by documentary 
evidence. 

We shall quote the patentee Dunkley’s answers to. 
numerous questions regarding important facts to show 
the unreliability of his memory. The quoted ques- 
tions do not, in the record, follow each other, in most 
instances, 


“Q. Where did you buy the caustic soda in the 
year 1903? 

“A. I really cannot tell you. 

“Q. Do you know what amount of it you 
bought in 1903? 

ty, INo" {Reco 

* * a 

“Q. In 1902, did you have peach pitting ma- 
chines operating in that cannery or were the 
peaches pitted by hand? 
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“A. I am not exactly clear on that, we pitted 
lots of them by hand” (R. 491). 


* * 


“Q. Where was the model constructed, in that 
canneryr 

“A. J could not say; it might have been con- 
structed in Kalamazoo. 

“Q. What kind of gears were used 1n that 
model? 

“A. I could not say that. 

“Q. Where were these gears procured? 

“A. I could not say that. 

“Q. Where were the brushes, which were used 
in the model procured? 

“A. I could not say that, I think they made 
them in Kalamazoo” (R. 493). 


“Q. Did Stewart Campbell build the model 
machine, ‘Plaintiff's Exhibit ro’? 
“A. Not that I know of” (R. 493). 


“MR. WHITE—I direct your attention to this 
‘Plaintiff's Exhibit No. 10’ and ask you what func- 
tion, in the operation of the machine, did these 
gears perform which are on the shaft on which 
the pulley, at the other end of the machine, is 
mounted? 

“A. I presume, if there is gears there, to help 
turn the brushes. 

“Q. Do you know? 

“A. No, I do not know. It is simple enough 
machine; anybody could judge by looking at it” 
(R. 496). 


* * 


“Q. Who made the drawing for the commer- 
cial machine? 


gO 
“A. I could not say about that’ (R. 497). 


“Q. Now, who made the drawing for that lye- 
tank which was used in that commercial machine? 

“A. I could not say to that. 

“Q. Where was that lye-tank procured which 
was used in that commercial machine? 

"A. I could not say to that; we had a creat 
many places to procure tanks from” (R. 498). 

“Q. Where did you get the brushes for that 
first commercial machine? 

“A. I could not say as to that. 

“Q. Where did you get the chains which were 
used in the lye tank for that commercial machine? 

“A. I could not say as to that’ (R. 499). 

* * 

“Q. Who operated the first commercial ma- 
chine during the first year it was operated? 

“A. I don’t know that’ (R. 500). 

“QO. When was the third peach peeling machine 
made by the Dunkley Company? 

Tae Tne stivinds: 

“Q. Yes, counting the experimental model ma- 
Ciimevasethe Mrstr 

“A. I could not say as to that’ (R. 500). 

“Q. Was there one of these machines (cast- 
iron frame machines) built prior to November 1, 
1904? 

“A. I could not say as to that” (R. 501). 

“Q. Where did vou get the castings for those 
cast-iron frame machines? 


gl 
“A. I could not say about that” (R. sor). 


* * * 


“Q. How many peach peeling machines of this 
type has the Dunkley Company built? 

“A. Which type, the iron? 

“THE COURT—No, the type of the patent, 
commencing with the experimental model ma- 
chine. 

“A. I could not tell you without loking over 
our books” (R. sor). 


* *« * 


“Q. Has the Dunkley Company at any time 
up to the present time made more than ten peach- 
peeling machines of the type disclosed in_ the 
patent? 

oemmrecouid not say’ (R. 502). 

* * * 

“Q. You mean that you think you started using 
these seamers, shown in the photograph, in 1902? 

“A. I think we did, but I am not clear, it was 
along about that time; we made so many changes 
ae on so many things, it 1s hard to say” (R. 
508). 


The memory of the patentee’s son is no better than 
that of his father. We now quote a number of the 
son’s answers to various questions: 


“MR. WHITE—Q. Now, in what part of the 
cannery was this first machine for peeling peaches 
constructed, and by whom? 

“A. This first machine, I do not know just 
where it was constructed nor by whom it was con- 
structed, it was constructed under the orders of 
myself and my father, and I saw it at different 
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places in the factory during the process of con- 
struction, which took some time” (R. 434). 

“Q. You don’t know to whom you gave in- 
structions to make that first machine? 

“A. No, there were so many of the boys around 
there that were capable of putting that together, 
I could not say who I gave the instructions to; 
any one of these I have named was capable of 
building it. 

“Q. You don’t know who built that first ma- 
chine? 

Ae No AGReeacin): 


* * 


“Q. Where did you get the brushes which 
were used on this first machiner 

“A. I think they came from the Indianapolis 
Brush & Broom Factory; however, J am not sure. 

“Q. Will you state positively that they did not 
come from Riddeford & Company, Chicago? 

“A. They may have; we have bought brushes 
fromm them (Re4g0)- 


“Q. Are you willing to state that that first 
machine was not driven by use of friction gears? 

“A. No, I would not say. 

"@ As a matter of fact, it was driven bya 
friction gear, isn’t that correct? 

“A. I don’t know, I could not say; I have an 
idea it was driven by gears, but as to the manufac- 
ture, I could not remember’ (R. 436). 


~ Ee 


“Q. Who made the drawing for this second 
machine? 

“A. That I am unable to say. 

“Q. Who worked on the second machine? 

“A. That I would be unable to say. 
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“Q. Who operated that second machine during 
the peach season of 1903? 

“A. That I could not say. 

“Q. Where did the gears come from which 
were used on the second commercial machine? 

“A. I am unable to state’ (R. 446). 


* * * 


“Q. Where was the tank purchased for this 
second commercial machine?r 

“A. Iam unable to state. 

“Q. Where were the chains bought for this 
second commercial machine which were used in 
the tanke 

Bewmmeanesinabie to state’ (R. 447). 


xk * * 


“Q. Where were the brushes bought for that 
second commercial machine? 
“A. Iam unable to state’ (R. 448). 


x * * 


“Q. Where was the caustic soda bought which 
was used in the year 1903, in connection with the 
peeling of peaches that year? 

“A. I am unable to state’ (R. 448). 


*x* *« $* 


“Q. On or about November 1, 1904, had you 
yet, at that time, built a cast-iron frame machine, 
an improvement on the first commercial machine? 

“A. I could not tell you just when those were 
built” (R. 449). 

CCC oC 

“Q. When this experimental model machine 
was first tested was it connected up with that 
shaft in that room? 

“A. That I could not tell” (R. 451). 


* * 


“Q. Where were the castings made for the 
first iron frame for the peach peeling machine? 
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* * * 


“Q. Did the Clark Engine & Boiler Company 
deliver to your factory in Kalamazoo about Jan- 
uary 30, 1904, a tank, a lye-tanke 

“A. That I could not remember’ (R. 461). 


The following answers of this witness, regarding an 
occurrence as late as February, 1916, indicates about 
what weight can be accorded to his testimony: 


“Q. Did you or did you not buy any other 
tanks? 

“A. In 1904 we bought other tanks; I could 
not say from whom; then we bought a number of 
them later. The letter which I found regarding 
the Clark first tank was the only record that I was 
able to find which refreshed my memory at all on 
that matter, and we afterwards went and looked 
at the invoice and at the same time found that you 
had been inquiring at the same place. 

“Q. Did you go to the Clark Engine & Boiler 
Company and look at their records? 

bAceumlecs. 

“Q. Did you find there that the order number 
for that tank was 9463? 

“A. I could not say as to the order number. 

“Q. What man of the Clark Engine & Boiler 
Company did you see in regard to that order for 
that tanke 

“A. I did not see anyone, I sent someone. 

“Q. Who did you send? 

“fe From my Office. 

“Q. Who did you send from your office? 

“A. I don’t know qust who I sent, Mr. IVhite” 
(R. 440). 
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It will be noted the witness first said he went to 
the Clark Company’s office. When he perceived the 
possibility of being checked up on said statement, he 
immediately changed his testimony and said he sent 
someone. He finally appreciated the dilemma he was 
in, so sought the usual refuge of lapse of memory 
regarding an incident that occurred only a month 
before. The reason for this witness pretending to 
have made said investigation at the time mentioned, 
was undoubtedly to enable him to pretend that, be- 
fore the trial of these cases began, he knew of the 
investigations made by White, one of the defendant’s 
attorneys, whereas, in fact, he was taken by surprise 
at the knowledge of defendant’s attorneys. 

Certainly, if a witness cannot remember the de- 
tails of such an occurrence in February, 1916, his 
memory is not to be relied on to prove, beyond a 
reasonable doubt, what occurred fourteen years ago. 

Harry Schau was the only witness called to cor- 
roborate the Dunkleys’ testimony. He was only nine- 
teen years old in 1902. He states that, in November, 
1902, he saw the model machine “Exhibit No. 10” in 
the basement of the north wing of the cannery at 
South Haven. Said model was made in said base- 
ment room in September and October, 1903, and was 
tested there, for the first time, in October, 1903. No 
doubt it was still in said basement room in November, 
1903. Being one year out in regards to the time when 
he first saw the model machine, throws all of his tes- 
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timony one year out. In other words, he fixes his 
dates one year too early, and, therefore, there is no 
occasion for analyzing his testimony in detail. 
Plaintiff's whole rebuttal case necessarily depends 
on establishing the building of such model “Exhibit 
TO” in 1902, as the building of same starts the huis- 
tory of Dunkley’s alleged invention according to his 
own testimony to the effect that he conceived the 
invention in August, 1902, and built and completed 
said model “Exhibit 10” in that same month. Re- 
garding said “Exhibit 10,” he said: “That machine 
was completed sometime in August, 1902” (R. 510). 
We wish to particularly emphasize the foregoing 
fact that the inventor, Samuel J. Dunkley, testifies 
herein that he both conceived the invention in Av- - 
gust, 1902, and, in that same month, completed the 
model machine, “Exhibit No. to.” Therefore, the 
building of such Exhibit No. 10 and the date of con- 
ception of the invention by him, are represented by 
Dunkley to have been practically contemporaneous. 
Therefore, the date of the building of the model, for 
all practical purposes, fixes the date of the conception. 
Defendant’s proofs, conclusively showing said model 
was built after Brunker’s arrival at the South Haven 
cannery in 1903, destroy the whole Dunkley story. 
Of course, said proofs are consistent with and cor- 
roborated by the Dunkley testimony, in the interfer- 


ence proceeding, to the effect that said model was, 
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in fact, built in 1903, at a time when Brunker was 
at South Haven. 

The exigencies of the interference proceeding did 
not prompt the Dunkleys to carry the date of com- 
pletion of said model back more than three months 
prior to the actual date of completion. In said pro- 
ceeding, they stated it was built and completed in 
July, 1903. Defendant’s proofs, herein, show it was 
built during September and October, 1903, and com- 
pleted and tested in the latter month. The account 
book of defendant’s witness, EK. B. Mapes, conclu- 
sively shows it was not completed until after October 
6, 1903, because, on that day, he completed the fric- 
tion gears which were used in the model to drive 
the rotary brushes therein (R. 638). 

Defendant’s witness, William Brunker, at present 
the proprietor of a restaurant in Sacramento, was 
employed by the Dunkley Company in 1903 at its 
South Haven cannery. His employment commenced 
the latter part of June and ended the latter part of 
October, 1903. Regarding Brunker, S. J. Dunkley 
Says: 


“Q. When did William Brunker enter the 
employ of the Dunkley Company and when did 
te leave itr 

“A. I don’t think he stayed over three or four 
months; he entered the employ some time in June, 
1903, that is my recollection” (R. 506). 


In connection with Brunker’s cross-examination, 
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plaintiff's counsel read into the record Brunker’s letter — 
of June 12, 1903, written by him in New York, to 
the Dunkley Company concerning his proposed em- 
ployment by that company (R. 610). This fixes ab- 
solutely the fact that Brunker did not enter that com- 
pany’s employ until after the middle of June, 1903. 
He remained in its employ a little over four months 
and left on the last boat to Chicago (R. 603). He 
was never in South Haven or in Kalamazoo at any 
other time (R. 603). Said period of four months in 
1903 covers Brunker’s whole connection with the 
Dunkley Company and, therefore, there is no possible 
chance of Brunker being confused as to the year or 
period in which anything occurred at South Haven 
and concerning which he has testified. 

Brunker’s letter shows he was employed to make 
fruit jams but it was soon found out that said product 
would not pay. On cross-examination he said: 


“XQ. Then what did you dor 

“A. Then Campbell came along after that, I 
could not say just how long after I went to South 
Haven, but probably a few days, and he said: ‘I 
came down to put the factory in shape for the 
packing season and install some machinery,’ and he 
says: ‘I have a big table to make, so I helped 
him with his work, regular laboring work. 

“XQ. What was the machinery that you in- 
stalledr 

“A. Well, it was—the seamer is one of them 
for seaming the covers on the cans and there was 
some vacuum machine there; there were some four 
or five of them altogether. 
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“XQ. Where did these machines come frome 

“A. I don’t know where they came from but 
they came from one or two cars, I don’t know 
which, and they were there; I could not say just 
whether they came before I went there or after, 
but they came on the railroad” (R. 609). 


Regarding the “big table” built by Campbell, with 
some slight assistance from Brunker, the latter says: 


“Q. What kind of a table was that that you 
Heber tor 

“A. It was a table nearly the length of the 
room with a carrying belt down the center; the 
idea of it was to put their peeled goods on the belt, 
and it was carried along to where .they were 
washed and packed” (R. 599). 


On the opposite page appears a cut of the peach 
peeling table referred to by the witness. Said cut is 
reproduction of ‘Defendant’s Exhibit V, photo of 
Dunkley Peeling-table” (R. 527). ‘“Defendant’s Ex- 
hibit X, photo of Dunkley, filling table,”’ shows an ex- 
tension of the peeling table, said extension being used 
as a packing or filling table (R. 527). A large num- 
ber of women are clearly shown, in said photograph, 
peeling peaches by hand and by the use of the St. 
Clair-Scott machines. The appearance of the fruit 
being handled and the use of said machines conclu- 
sively prove said fruit to be peaches. Said machines 
were only used to peel peaches. The pears were al- 
ways peeled by hand and “there never was much: 
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Michigan has never been much of a pear State” 
(Melville Dunkley, R. 421). 

The building of said peach peeling table in July 
and August, 1903, is absolutely and totally incon- 
sistent with the Dunkley testimony that, at that very’ 
time, they had a lye-peeling machine which _ neces- 
sarily would do away with the peeling of peaches by 
hand, either with the use of hand knives or the St. 
Clair-Scott machines. Both the Dunkleys and op- 
posing counsel fully appreciated the significance of 
the proof that, in July and August, 1903, the Dunkley 
Company went to the large expense of changing the 
1902 method of handling peeling peaches about a 
number of small tables and substituted therefor one 
long table at which the women could sit while peel- 
ing peaches by hand and with the St. Clair-Scott 
machines. Both Melville Dunkley and opposing 
counsel (R. 492) became very much agitated over the 
very idea of merely calling such table a “peach peel- 
ing table.” Naturally. The building of said peach- 
peeling table in July and August, 1903, utterly de- 
stroys the last remnant of even the remotest proba- 
bility of there being any truth in the Dunkley story 
that, at that very time, they had a lye peach peeling 
machine which would do away with any necessity for 
such a peeling table. Furthermore, we shall hereafter 
show, by Campbell’s testimony, that, when the Dunk- 
leys did have such peach peeling machine in 1904, all 
but about twenty or twenty-five feet of said peach 
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peeling table was removed and what was left was 
used for inspecting and sorting the peaches after they 
came from the pitting machines, which followed the 
said peach peeling machine (R. 541). Satd change, 
in 1904, conclusively demonstrates that said table 
would not have been built in 1903 prior to the 1903 
peach season if, at that very time, the Dunkleys had 
a lye peach peeler. ‘That such change in the table 
“may have been made, as testified to by Campbell, is 
admitted by Melville Dunkley, who savs: 


“A. Lhe table might have been changed. I 
don’t remember of any time that it was moved to 
make way for a peeling machine; the proportion 
of the drawing here is not wide however, it has 
been grouped together to a considerable extent” 


(R. 453). 


Brunker’s testimony conclusively fixes the date when 
said table was built. Regarding said table, the pat- 
entee, Samuel J. Dunkley, said: 


“Q. In 1903, during the months of July and 
August, was there constructed in your cannery at 
South Haven a peach peeling table about go feet 
in length having a conveyor down the center and 
platforms upon either side upon which were placed 
chairs for the women peeling peaches? 

“A. I remember such a table that was there, a 
conveying table, but I do not remember just what 
time it was built. 

“Q. You don’t remember what year it was 
built? 

“A. No. I know it was built after 1902. 
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“Q. And that table was built as a peach peel- 
ing table? 

“A. Not particularly; as a peach pitting and 
peeling table and to inspect the fruit” (R. 491). 


Of course, when the peaches were peeled by hand 
at said table, the women, at the same time, halved 
and pitted them by hand. The halving and pitting 
were merely incidental to and a part of the operation 
of peeling by hand. ‘The women also naturally in- 
spected the fruit when they peeled it; no second in- 
spection could or would be necessary. Hence, Mr. 
Dunkley’s more elaborate description of said table is 
consistent with the fact that it was, in fact, a peach- 
peeling table, which was built after 1902. 

Regarding one of the row of small peach-peeling 
machines, located at the right edge of the peach- 
peeling table shown in said photograph thereof, 5. J. 
- Dunkley said: 


“Q. | draw your attention to the small ma- 
chine on this table in front of the operators, and 
ask you to state if the same is one of these St. 
Clair-Scott Peach Pecling Machines? 

“A. It looks like it; J might have had them 
there ken AO2 \e 


As indicating how little reliance can be placed in 


the testimony of Melville Dunkley, we quote as fol- 
lows from his testimony regarding such peeling table: 


“Q. How long was this peeling table? 
“A. It was not a peeling table, it was an 1n- 
spection table. 
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“THE COURT—The witness has stated that 
twice, that it was not a peeling table as you have 
described it, but it was placed there in 1904 and 
had an endless conveyor on it and was for inspec- 
tion purposes. He said no peaches were ever 
peeled on tt. 

“MR. WHITE—Q. Then there was never lo- 
cated on this table the Scott machines for peeling 
peaches? 

“A. Not to my knowledge. 

“Q. You used that type of machinery in your 
factory, did you, for peeling peachesr 

eesinethe carly days, yes’ (R. 453). 


When Melville Dunkley was on the stand, he did 
not know we had a photograph of such peach-peeling 
table and of women actually using it as such and peel- 
ing peaches thereon, both by the use of knives and the 
St. Clair-Scott peach peeling machines mounted on 
the table. Said photograph was not produced until 
S. J. Dunkley took the stand (R. 492). Therefore, 
Melville Dunkley felt safe in falsely testifying that 
the table was not a hand-peeling table built in 1903, 
the significance of which fact both he and plaintiff's 
counsel fully appreciated. 

It will be noted that Melville Dunkley persisted 
in calling said table an “inspection table” and as- 
serted it was built in 1904. Brunker’s testimony shows 
it was built in 1903, and the photograph and S. J. 
Dunkley’s testimony show it was used as a peeling 
table. In 1904, most of thts table was removed and 


the part left was, in fact, actually used as an ins pec- 
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tion and sorting table. In the place of that part of 
the table removed were located the first commercial 
lye peeling machine, peach pitting machines for halv- 
ing and pitting the peaches delivered from the peach 
peeling machine and an elevator for conveying the 
halved peaches from the pitters to that part of the 
peeling table that was left. As the peaches, up to this 
point, had been operated on only by machines, it was, 
of course, necessary to inspect them and sort out the 
imperfect fruit. For such inspection work, only a 
short table was required. The absurdity of having a 
table 8O to gO feet long for mere inspection work 1s 
apparent. The necessary length of such a table is 
obviously determined by the number of inspectors re- 
quired to do the work of inspection. Any such table 
longer than required to accommodate such inspectors, 
would be useless. Furthermore, there would be no 
economy in using the lye peach peeling machine if 
a great number of inspectors were required. On the 
other hand, the peach peeling table had to be of great 
length to accommodate the large number required to 
peel peaches by hand. The large number of women 
employed by the Dunkley Co. is indicated by S. J. 
Dunkley’s statement “. . . we had built a dormitory 
that would take care of 150)ciFls. ee ce 40) 
On the opposite page appears a reproduction of 
“Defendant’s Exhibit T” showing diagrammatically 
the 1903 arrangement of the various machines and 
devices on the main floor of the Dunkley South Haven 
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cannery, with the exception of the “Can Dump to 
lower floor” which was not put in till 1904, as indi- 
cated in the cut. It will be noted that the location 
of the machines, which Brunker assisted Campbell 
in installing, are shown on the cut as well as the 
location of the peach peeling table and the extension 
thereof used as a filling or packing table. In 1904, 
most of the peach peeling table was removed to make 
way for the first commercial lye peach peeling ma- 
emime, the peach pitters and the elevator. On “Ex- 
hibit T”’ is indicated about where these devices were 
located after that part of the table had been removed. 
On the opposite page appears a reproducticn of 
“Defendant’s Exhibit U,” showing the 1904 arrange- 
ment of the commercial lye peach peeling machine, 
the pitters, elevator and the part of the peeling table 
that was Ieft and used as an inspection table where 
the pitted peaches could be inspected and the im- 
perfect fruit sorted out. 

Opposite page’2/ appears a reproduction of “De- 
fendant’s Exhibit X,” a photograph of the extension 
of the peeling table, used as a filling or packing table. 


Regarding such table S. J. Dunkley said: 
| 
“Q. In the year 1903, was there, as a continua- 
tion of that long table, which I have designated a 
peeling table, a table of this type which was used 
as a filling tabler 
“A. I don’t know, there might have been” 
(R. 508). 
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It will be noted that Brunker says the seaming ma- 
chines arrived on railway cars at the South Haven 
cannery just before or just after he got there in 
1903; he does not know which, but they came on 
the railroad and he he!ped Campbell install them. 
As indicating the unreliability of S. J. Dunkley’s 
memory, we quote as follows from his testimony re- 
garding said seamers: 


“Q. I show you another photograph and ask 
you to state what the same is? 

“A. This looks like one of our first open top 
double seamers; we were about two years ahead of 
the other canneries in that respect. 

“Q. In 1902, you seamed by hand; is that cor- 
fect? 

“A. I think we started on the open top in 
1902, as near as I can remember. 

“Q. You mean you think you started using 
these seamers, shown in the photograph, in 1902? 

“A. TI think we did, but I am not clear, it was 
along about that time, we made so many things 
that it is hard to say’ (R. 508). 


On the opposite page is a reproduction of the photo- 
graph shown to the witness and disclosing the scam- 
ers Tererredmto, 

Before referring to the testimony of Stewart Camp- 
bell, we desire to quote from the lower Court’s opin- 
ion regarding the proofs relative to the history of 
the Dunkley invention: 


“The main reliance by defendant in the evi- 
dence, is upon the testimony of the witness Camp- 
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bell and that of the witness Brunker. I indicated 
at the trial, and my mind has only been confirmed 
in that view by my review of the evidence, that 
I could not extend the limits of my credulity suf- 
ficiently to put credence in the testimony of Camp- 
bell. That he worked for the plaintiff at or about 
the time that he claims, there is no question, but 
the claim that he puts forth as to what he did in 
the premises and the time it was done, is entirely 
beyond my ability to believe. Brunker tends to 
corroborate him in certain respects, but it is not 
sufficient to change my conclusion on the facts. 

“Tn its essential substance, J regard the evidence 
on behalf of the plaintiff as making a case substan- 
tially free from doubt, that the plaintiff's assignor 
conceived this device and put it into use at a time 
at least a year prior to the time claimed by Camp- 
bell, and as this is a question on which the case 
turns the result is that the decree must go for the 
plaintiff” (R. 699). 


With all due respect to the lower Court, we cannot 
refrain from saying that, in view of the record 
herein, the foregoing conclusions are most remarkable 
and the unexplained process of reasoning, by which 
the same were arrived at, is entirely incomprehensible 
to us. In fact, the lower Court’s attitude toward de- 
fendant’s case and defendant’s witnesses is incompre- 
hensible to us. In IQIO, six years prior to the trial 
of this case, the Dunkleys testified that the model 
machine was made in 1903, and that Campbell and 
Brunker may have made it, as they were in the 
Dunkley Co.’s employ at the time. Campbell and 
Brunker both take the stand herein and testify that 
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said former testimony of the Dunkleys is true in re- 
spect to the making of said model in the year 1903, 
and that Campbell made it with some slight assist- 
ance from Brunker. The Dunkleys take the stand, 
change their former story in respect to its most vital 
feature, and say the model was made in 1902, almost 
a year before Brunker ever entered the Dunkley 
Company’s employ; and the lower Court, on such 
changed testimony, in effect condemns Campbell and 
Brunker as perjurers, for so corroborating the 1910 
testimony of the Dunkleys! We are absolutely cer- 
tain that Campbell and Brunker are not the witnesses 
who committed perjury in this case. We are abso- 
lutely certain that the two Dunkleys deliberately com- 
mitted perjury herein and if this Court can, within 
the proprieties, recommend that the United States 
Department of Justice, with all its resources, investi- 
gate the facts of this case and bring to justice the 
guilty parties, we ask that such a recommendation be 
made. Such a request is made because of the difh- 
culty of getting such Department of the Government 
to take action in respect to perjury committed in a 
civil action. In respect to such an investigation, we 
can safely predict that it will prove most successful, 
as there are certainly dozens of witnesses, scattered 
throughout the United States, who have knowledge 
of the facts and many of whom appear in the photo- 
graphs included in this brief. We appreciate the fore- 
going request may be an unusual one, but in this 
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enlightened age, we can see no impropriety in sug- 
gesting, in a Court of Justice, any course which may 
tend to promote justice. 

It will be noted that the lower Court states that 
“Brunker tends to corroborate him (Campbell) in 


certain respects ae 


As a matter of fact, Brunker 
corroborates Campbell in a// respects, so far as the 
vital facts of the case are concerned. Brunker states 
the model machine was made when he was in South 
Haven in 1903; that it embraced no lye-tank; that it 
was the on/y brush-spray peach peeling machine there 
while he was there; and that, during the 1903 peach 
season, no peaches were peeled commercially on such 
machine. His testimony, therefore, fully corroborates 
Campbell’s testimony in respect to all the controlling 
facts. Furthermore, the testimony of both Campbell 
and Brunker is corroborated in part by the testi- 
mony of Mapes and by Mapes’ account book. 

In view of the foregoing, we respectfully ask the 
Court to consider the testimony of the various wit- 
nesses, on this phase of the case, from the viewpoint 
that it is either true or deliberate perjury. It is only 
by taking such a view of the testimony that one can 
appreciate the full significance of every answer; of 
every evasion; of every lapse of memory. We also 
ask the Court to consider the uncontradicted circum- 
stantial evidence in the case, in respect to the ordi- 
nary rules governing human conduct; the possibility 
of any such testimony, as that given by Campbell 
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and Brunker, being fabricated and Brunker being 
coached to give the full history of a device now 
contended by plaintiff to have been built almost a 
year before Brunker was ever in South Haven or 
knew anything about it; the possibility of the in- 
numerable facts of said testimony, if fabricated, be- 
ing made to dove-tail so nicely with the innumerable 
facts admitted by the Dunkleys; and finally, the prob- 
ability of any one, connected with the defendant, dar- 
ing to persuade Campbell, Brunker and Mapes to 
commit perjury in respect to facts of which scores 
of persons, now scattered throughout the country, have 
knowledge. 

The change in the Dunkley story to meet the exi- 
gencies of this case, makes the following remarks 
most pertinent: 


“A plaintiff, we think, after having sworn to 
facts resting in his own observation and knowledge 
before one jury, should not be permitted to swear 
to facts directly inconsistent and to obtain from a 
second jury a verdict in his favor which will in- 
volve the conclusion that his testimony at the first 
trial was knowingly false. A party testifying un- 
der oath is more than a mere witness. He is an 
actor seeking the intervention of the judicial power 
in his behalf, and thus subject to the rule ‘a//egans 
contraria non est audiendus, which, as stated in 
Brown’s Legal Maxims, p. 130, ‘expresses in tech- 
nical language the trite saying of Lord Kenyon 
that a man should not be permitted to “blow hot 
and cold” with reference to the same transaction, 
or insist at different times, on the truth of each 
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of two conflicting allegations according to the 
) yy) 


promptings of his private interest’. 


Smith v. Boston Elevated Ry. Co., 184 Fed., 
389. 


Stewart Campbell, who has been employed in the 
Signal Service of the Southern Pacific Company since 
August, 1905, and now resides in Berkeley, California, 
entered the employ of the Dunkley Company early 
in 1902, and left its employ on September 3, 1904. 
Regarding Campbell and the reason for and the nature 
of his employment by the Dunkley Company, Mel- 
ville Dunkley said: 


“Q. What were Campbell’s duties during the 
time he was in your company’s employ? 

“A. He was employed primarily to develop the 
syruping machine and the peach pitter, of which 
he had given some idea that he could build a ma- 
chine capable of pitting peaches; he was known as 
more or less of a genius and was a brother of a 
family friend. 

“Q. He was really employed during those 
years to originate and invent new devices of (or) 
machines in your cannery; is that correct? 

“A. Just the special two; he had the idea be- 
fore he came with us, we understood from him, 
from others” (R. 456). 


It will be noted that even Melville Dunkley did 
not hesitate to say that Campbell was known as a 
genius and was actually employed to invent machines. 
Such a statement, coming from him, is certainly most 
Significant, in view of Campbell’s testimony. 


itz 


Regarding the syruper, referred to by Melville 
Dunkley as Campbell’s invention, 8. J. Dunkley said: 


* “Q. In the month of December, 1903, did you 
buy any gears from the Boston Gear Works at 
Boston? 

“A. I shouldn’t wonder but what we did, for 
we were building some machines, I think Campbell 
was at that time, I think he was building a com- 
plicated syruper machine” (R. 500). 


It will be noted that, in the opinion of S. J. Dunk- 
ley, one of the inventions, admittedly made by Camp- 
bell, was a “complicated” machine. It will also be 
noted that it was Campbell who was also building the 
other machines referred to by Dunkley. The other 
invention, admittedly made by Campbell, was the 
peach pitting machine. On page 583 of the record, 
there is a description of such pitting machine. It is 
apparent, from such description thereof, that said ma- 
chine was the most complicated of any machine that 
Campbell said he built and it 1s admitted he invented 
the same. On three other inventions, made by Camp- 
bell, plaintiff’s attorney herein, Mr. Campbell, as his 
attorney, secured patents. One of these patents, “De- 
fendant’s Exhibit Z” (R. 544), covers what Campbell 
terms an “orchard pitter” and contains twenty-five 
claims. The said number of claims indicates the rad- 
ically novel nature and also the complexity of said 
invention. On the opposite page is reproduced Fig. 1 
of said patent for the purpose of showing the com- 
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plicated mechanical movements embodied in such ma- 
chine so invented by Campbell. The foregoing shows 
that the Dunkley Company employed Campbell as an 
inventor to invent and develop machines and that 
his duties embraced the actual designing and build- 
ing of machines. 

For about the first two months of his employment 
by the Dunkley Company, Campbell, however, did 
only odd jobs about the factory in Kalamazoo and 
received only a salary of $60.00 per month, it being 
understood that he was to receive a raise when he 
began to do regular work at South Haven, to which 
place he went about April, 1902 (R. 552-556). In 
1902, a salary of $60.00 was equal, in purchasing 
power, to a salary, at the present time, of nearly one 
hundred dollars anywhere in the country. Further- 
more, in a small place, salaries naturally would not 
be as high as in large cities and the high salaries paid 
in California to machinists are no criterion by which 
to judge the value of a man’s services performed 
fifteen years ago in the East for any particular salary. 
When Campbell began his regular work, he was 
raised to about $75.00 (R. 556). ‘Thereafter, he was 
raised to $100.00 per month and expenses, while at 
South Haven (R. 564). Such a salary, in 1903, 
would equal in purchasing power anywhere in the 
country, at the present time, not less than $175.00 and 
probably more than $200.00 in large cities. A salary, 
having a present-day purchasing value of $175.00 in 
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a small place like South Haven, undoubtedly was 
there considered a large income. It is quite certain 
that Campbell was the highest salaried man in the 
Dunkley Company’s employ. 

After the first month or so of his employment dur- 
ing the early part of 1902, there is no question but 
that Campbell was almost continuously engaged in 
designing, building, remodeling or repairing machines 
and apparatus used in and about the Dunkley Com- 
pany establishments at Kalamazoo and South Haven. 
There is no suggestion by the Dunkleys that, after 
said early period of his employment, he did any other 
kind of work. It will also be noted that, nowhere 
in their testimony, do the Dunkleys name any other 
man as one who was regularly engaged in said kind 
of work for the company, although they were most 
reluctant to admit that Campbell made the model Ex- 
hibit 10 and the first commercial peach peeling ma- 
chine. However, they did not dare assert that any 
other employee did build said machines and name 
him because they feared we would be able to locate 
such employee. It must be apparent to anyone, famil- 
iar with the record herein, that Campbell knows more 
than anyone else about the construction of the various 
machines made by the Dunkley Company during the 
years 1902, 1903 and 1904. His testimony, as com- 
pared with that of the two Dunkleys, conclusively 
proves that fact. Furthermore, it is incredible that the 
Dunkleys should not know that Campbell possessed 
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such knowledge of what transpired at the Dunkley 
Company’s establishments during those years because 
they knew he, the man actually employed to invent, 
develop, design and build new machines, above all 
others, was in a better position to gain such knowl- 
edge. Therefore, if the Dunkleys had desired the 
truth to be brought out in this case, they knew they 
could get no better witness than Campbell. Did they 
try to get him as a witness? Did they want him as a 
witness? No, indeed. In that regard, S. J. Dunk- 
ley’s testimony, regarding meeting Campbell in Feb- 
ruary of 1916, in Kalamazoo, is most illuminating: 


“Q. When you saw him in Kalamazoo, did 
you speak to him, ask him where he lived? 

‘A. I do not remember; J might have. 

“Q. In that conversation, did he tell you he 
lived in Berkeley, California? 

“A. He might have. 

“Q. At that time did you speak about this suit 
and the possibility of getting him as a witness for 
you? 

“A. No, I never mentioned it, I did not think 
OE SARE OO ) . 


Regarding a similar meeting between Campbell and 
Melville Dunkley at Kalamazoo, in February, 1916, 


only a few weeks before the commencement of the 


trial of this case on March 24, 1916, Melville Dunk- 
ley testified: 


“Q. Where does Stewart Campbell live? 
“A. I saw Stewart Campbell in Kalamazoo a 
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few days ago or a few weeks ago; otherwise, I 
have not seen him since he left town suddenly. 

“Q. Did you discuss this case with him? 

“A. In Kalamazoop 

Oe) Yes: 

ix Ne: 

“Q. Did you mention to him you would hke 
to have him as a witness? 


Acs TINO! 9Ros Aa )e 

No, they did not mention the suit to him and, no 
doubt, were sincerely hopeful that Campbell would 
never hear Of tt or the detendant hear of Camper 
No, they did not think of it, because, no doubt, they 
had already planned to bring out to California, a 
Witness with a more open mind, a witness who was 
only a nineteen-year-old boy at the time of the trans- 
actions regarding which he was to testify; a witness 
who would remember what he was told to remember. 
The Dunkleys fully appreciated the advisability of 
having Harry Schau come all the way out here from 
Michigan to testify in preference to having Stewart 
Campbell come over from Berkeley to testify in their 
company’s behalf. They did not want the best wit- 
ness; one who necessarily knew and remembered the 
truth and could not be seduced into giving false tes- 
timony. If the Dunkleys wanted a truthful witness, 
necessarily known to them to have knowledge of the 
facts, how natural it would have been for at least one 
of them to mention this case to Campbell and suggest 
his appearance as a witness herein. 
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We shall hereafter comment on Campbell’s testi- 
mony in reference to his designing and originating 
some of the machines built by him. A detailed an- 
alysis of said testimony will show that there is abso- 
lutely nothing improbable about his contentions in 
that regard. We shall discuss said testimony, not be- 
cause it is material to defendant's case whether he did 
or did not originate said machines, but because we 
deem it due to Campbell to so discuss the same in 
view of the criticisms thereof by the lower Court. 

Regarding said peach peeling table, Campbell said: 


“Q. During the months of July and August, 
1903, what were you doing in that company’s em- 
ploy? 

“A. In July and August? 

“Q. 1903? 

“A. I was constructing a peeling table, a peach 
peeling table and filling table” (R. 524). 

“Q. State, if you know, the extent to which 
that table was used in the peach season of 1903? 

vA. Well, it started with pears and it ran 
through the season of peaches. 

“Q. What methods were used in that cannery 
of the Dunkley Company at South Haven during 
the year 1903 for peeling peaches commercially? 

“A. Hand peeling and peeling with hand ma- 
chines. 

“Q. Any other methods used that season? 

“A. No other method commercially” (R. 525). 


In fixing the exact dates, when the lumber for said 
table was purchased in July and August, 1903, from 
the John F. Noud Company, of South Haven, Camp- 
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bell referred to his diary (R. 399). The table was 
completed in August, 1903 (R. 526). It will be 
noted that Campbell does not hesitate to state from 
what firm the lumber for said table was bought, not- 
withstanding the books of said firm. the John F. 
Noud Company, can be used to check up the accuracy 
of his testimony. 

To resume the narrative of events occurring at the 


South Haven cannery, we quote from the testimony 
of S. J. Dunkley: 


“Q. In 1903 you put up pickled peaches? 

“A. In 1903, we started to get ready to put up 
pickled peaches; as we were using so many more 
peaches, we did not know what to do with the 
little fellows. 

“Q. Did you do any experimenting with pick- 
led peaches about the month of August, 1903? 

“A. I could not say; tf seems to me that is the 
year we did. 

“Q. Who had charge of that work? 

“A. I could not say exactly; we had so many 
there. 

“Q. William Brunker had charge of that work, 
didn’t he? 

“A. He was hired to look after pickled peach- 
es, yes’ (R. 499). 


We wish to call the Cour s@antention to thei 
luctance with which both the Dunkleys gave any in- 
formation which would enable one to check up the 
truth of their story. The foregoing quotation ts an 
example of such reluctance. At this time, we wish 
to call attention to the fact, that both the Dunkleys 
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and Schau testified before Campbell, Brunker and 
Mapes took the witness stand and we feel quite cer- 
tain the opposing parties did not know beforehand that 
said witnesses would be called by defendant or were 
even known to defendant. Neither of the Dunkleys 
nor Schau nor any other witness were called to rebut 
the testimony of Campbell, Brunker or Mapes. 

Regarding the work done by him after helping 
Campbell install the seamers and vacuum machines 
and build the peeling table, Brunker said: 


“Q. What was the next work that you did 
after helping him on that table? 

“A. Well, there was some pickled peaches 
that we tried out; Mr. Dunkley had been work- 
ing on them and he asked me to take hold of them, 
and they were to be packed with skins on; they 
were not to be peeled. 

“THE COURT—Q. What is that? 

"= They were unpeeled peaches; and | 
worked in there a little while and then when he 
expressed himself satisfied, he said he would like 
some of it glassed with skins off, and he had heard 
of some. packer who had tried the peeling of 
peaches with lye and it did all right; and I sug- 
gested that we might try that, and he said, all 
right, to go ahead and get some lye and try it, 
and in a day or two after that I asked him to show 
him what the results of my experiments were, and 
I just took some of these and put them in a solu- 
tion and put them undr water and rubbed the 
skin off with the hand; he said, ‘it 1s going to work 
all right, we will have to get a machine for that, 
for what you are doing with your hand.’ { said 
I could not build a machine and he said, ‘that is 
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all right, we will get Stewart to build that’; that 
was Campbell; he was superintendent; and he 
says, ‘you and Campbell get together and you show 
him what you want done and he will make a ma- 
chine to do it.’ So the next day Campbell came 
in to me and told me that Mr. Dunkley had said 
that he was to build a machine. ‘Now,’ he said, 
‘I want to see what that machine has to do,’ and [ 
prepared some peaches as | had done before, and 
took a brush and brushed the skin off instead of 
rubbing it off with my hands, and he says, ‘I can 
make a machine to do that all right.’ 

“THE COURT—Q. Mr. Campbell said that? 

Se aCGS. 

“MR. WHITE—Q. What kind of a brush 
did you use? 

“A. I bought it in a paint store, some little 
brush that painters use; J don’t know exactly what 
kind of a brush it was; I didn’t know what nature 
of brush I would need; I just wanted it. 

“Q. Go on with your story as regards what 
followed? 

“A. Then Mr. Campbell and I were rooming 
together at the factory and that night after that he 
told me ‘I have thought of half a dozen ways of 
peeling pcaches, but,’ he says, ‘there is one way 
IT intend to do it,’ and he went on to describe the 
machine and the description he gave me exactly 
tallied with the machine he afterwards built. 

“Q. What kind of a machine did he after- 
wards build? 

“A, He built a machine, like that, with a car- 
rying belt to carry the peaches along and_ the 
brushes alongside were 3 feet long; they revolved 
and peeled the peaches that were carried through 
on that belt” (R. 599-601). 
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On cross-examination, Brunker said: 


“MR. CHAPPELL—XQ. Do you remember 
what time in the month of August you made the 
first test of the lye? 

waeeemio: | domt remember the date at all; | 
could not give you the dates at this time. 

“XQ. You had been working at peaches some 
little time before that matter came up, had you? 

“A. Yes, we had worked I think about a couple 
of weeks. 

“Q. And then after you had been working at 
peaches a couple of weeks Mr. Dunkley discussed 
this matter with your 

“A. Yes, he discussed the matter with me. 

“XQ. And then after that Mr. Campbell came 
to see your 

meme yes’ (R. 623). 


* * 


“XQ. Did Campbell seem to have any ideas 
about a machine when he first saw you? 

“A. Not when he saw me first; in the first 
place when he came to me he said that Mr. Dunk- 
ley had sent him to me to see what was needed 
with such a machine; so when I showed him he 
said ‘I can make a machine that will do that.’ 

“THE COURT—Q. Immediately? 

“A. Immediately. 

“MR. CHAPPELL—XQ. What did you show 
him—what had you been doing in the meantime? 

‘A. I was working on some other work at the 
time and I stopped that and made some of the 
solution and put a dozen peaches into it and then 
took them to the sink and took the brush I had 
and turned the faucet and brushed them off and 
he said ‘that is what your machine has got to do’; 


he says, ‘I can make a machine that will do that’ ” 
(R. 609). 
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On the opposite page is a cut of the photograph otf 
the preserving room, where Brunker did some of his 
work. 

The lower Court’s question as to whether Campbell 
‘immediately” said he could make a machine to do 
the work indicates its doubt as to the probability of 
Campbell making such a statement. It will be noted 
that Campbell, at this time, did not say how he could 
make such a machine; he merely expressed the opinion 
that he could make a machine to do the work Brunker 
was doing by hand, to wit: turning the peach over 
under a jet of water and, at the same time, brushing tt. 
We respectfully submit that no mechanic, of the most 
ordinary ability and having had any experience in a 
cannery, where cans and fruit were being automatic- 
ally handled and conveyed from place to place, would 
have expressed any doubt as to his ability to make. 
such a machine. At the very moment when said 
conversation took place, Campbell’s peach peeling 
table was being used and said table embodied a con- 
veying belt for carrying the peeled peaches along 
under sprays of water to wash them, as indicated on 
“Defendant’s Exhibit T.” There was, therefore, no 
reason why he should, at the time of said conversa- 
tion, express anything but confidence in his ability 
to make a device to perform the exceedingly simple 
operation being performed by Brunker, as such a de- 
vice would involve merely the addition of rotating 
brushes to the said pecling table comprising a con- 
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veying belt and perforated pipes. He did not pre- 
tend, at that time, to have any definite ideas as to 
the exact means he intended to use to accomplish his 
purpose, but it was undoubtedly evident to him that 
the problem presented was not a complicated one, 
hence his confidence in his ability to solve it. Any 
one, having any experience with mechanics, knows the 
facility with which a mechanic off-hand suggests 
various mechanical ways of performing any specific 
function. A mechanic deals in mechanical elements 
and mechanical movements just as a writer deals in 
words. Ask a writer to express, in words, any par- 
ticular idea, and he will invariably display a con- 
fidence in his ability to do so, even though, on the 
spur of the moment, he does not suggest any par- 
ticular combination of words expressing such idea. 
The same is true of a mechanic, when asked to ex- 
Press, in mechanical elements and movements, any 
particular idea of means. Of course, it is undoubt- 
edly true that many ideas of means are most difficult 
to practically express in mechanical elements and 
movements and, in order to so practically express 
them, a mechanic must work months and sometimes 
years. On the other hand, there are many ideas of 
means capable of being expressed by the use of the 
most simple mechanical movements. The said peach 
peeler is one of these. It embodies mechanical move- 
ments of the most simple character and in very gen- 
eral use. For years, there have been in use, fruit 
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graders embodying traveling belts flanked by rotat- 
ing rollers; fruit and vegetable washers, embodying 
traveling belts flanked by rotating brushes; paper 
making machines, embodying traveling belts for car- 
rying the pulp in combination with rollers for operat- 
ing thereon; bottle washers, embodying traveling belts 
flanked by rotating brushes, etc., etc. The large num- 
ber of similar operating devices are referred to in the 
Dunkley file wrapper. In view of the foregoing, it 
is apparent that said simple mechanical elements and 
movements are embraced in the “vocabulary” of the 
ordinary mechanic just as the simple words of any lan- 
guage are embraced in the vocabulary of one familiar 
with said language; and, in each instance, the same 
are available for use in expressing any idea. 
Regarding the peach peeling machine made by 
Campbell after such conversation, Brunker said: 


“XQ. Where did you see the machine made 
by Mr. Campbell for the first timer 

“A. I seen it from its beginning; I saw him 
make or get the brushes that were to be fastened 
on the belt, that 1s, to make them carry; that was 
the first thing; then he riveted thtm ‘on tepthe 
belt and then he made the stand for it, and he 
called me one day to show me how it was going 
to work. 

“THE COURT—Q. Did he make the rotary 
brushes alsop 

“A. No, he bought them in Chicago; he showed 
me a drawing of them before he sent them. 

“SO. He didimake a drawing of them, didiite; 


2s 


“A. Just a little sketch on his letter which he 
was sending. 

‘One ie didnt go fo Chicago to get the 
brushes? 

“A. J understand he did afterwards; but he 
wrote a letter first. 

Re CH APPELE—O: How did you happen 
to know of his going afterwards for brushes to 
Chicagor 

“A, Because when he came back he told me; 
he said ‘I had to go there myself, I could not get 
them any other way’” (R. 617). 

* * % 

“XQ. What do you know about the water 
there? 

“A. We knew that there was a whole lot of 
water to be used in the peeling of peaches. 

“XQ. Can you describe how that was to be 
used? 

“A. Yes, there was to be one pipe between the 
two revolving brushes and one under them, and 
they were all to play on the peaches as they went 
through on the carrying belt. 

“XQ. Did he describe that all to you before 
he made the machine, how he was going to do it? 

“A. Yes, except it was an afterthought, the 
water on the top was an afterthought, all he in- 
tended using in the first place was two, and then 
when he had the machine made he said, ‘I guess 
we had better put another pipe on top to play 
down on the peaches.’ 

“XO, When did he put the pipe on top, do 
you remember? 

“A. When he finished the machine, as far as 
it was finished; when I saw the machine of course 
it was very crude when T was there, it was not 
finished. 


“XQ. When did he get that machine finished? 
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“A. It was the latter part of the peach season 
when he tried it out; there was not over half of 
the help there when we tried it; the season was 
just coming to a close. 

“XQ. How many of the conveyor belts were 
there in the machine when it was completed? 

“A. Conveyor-belts? 

“XQ. Yes? 

“A. There was only one conveyor-belt, we had 
no line conveyor, just the machine. 

“XQ. You did not hear him say anything about 
a machine with two conveyors in it? 

“AS INo but he tela me that 1 he everumage 
it again he would make two or three in a row; 
that is what he said then; he said of course it 
would be a practical machine. 

“XQ. Did you examine the machine carefully 
after it had been operated to see just what it wasr 

“A. Yes, quite critically because I put through 
the peaches and it done the work so well I thought 
that was quite plenty. 

“XQ. But you didn’t get into the insides of 
that machine to see just how it was done? 

“A. Well, I saw it in the course of being built 
and I thought I knew a good deal about it; but 
I have no mechanical skill, you know, and I could 
not do anything with it. 

“XQ. Was there any lye-tank for delivering 
the peaches into this belt machine? 

ASN ok 

“XQ. Where was the machine set up and op- 
erated? 

“A. Just in front of the engine room on the 
lower floor of the factory; they had to take it there 
to get the end of the shaft out of the engine room 
to get power. 

* K 

“XQ. You are sure you saw only one machine 

there, are you? 
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Bee Ces. 

“XQ. How many peaches were peeled on it 
when you saw it? 

“A. I peeled three bushels myself. 

“THE COURT—Q. You ran the machine 
after it was built, did you? 

“A. Mr. Campbell ran the machine and I pre- 
pared the peaches and put them through. 

“MR. CHAPPELL—XQ. That was all the 
machine was operated when Mr. Campbell op- 
erated it? 

aeeevcs 6(R,. 622). 

“MR. CHAPPELL—XQ. Do you know what 
a friction gear is? 

“A. Yes, I know, because he told me at that 
time. 

“XO. Did you see any friction gears used by 
Mr. Campbell? 

eee cs: and he said if he ever made another 
machine he would never have a friction gear on 
it; but there was a friction gear on the one he 
made, a friction pulley, that was for the driving of 
the revolving brushes. 

“XQ. Did he make that gear himself? 

oe dont think he made it; I think he got it 
made up town somewhere, I don’t know that either. 
I never saw it until it was on the machine. 

“XQ. Was there any belt to drive this ma- 
chine? 

“A. Yes, there was a belt from the driving 
pulley and then there was a belt from that to drive 
the friction pulley. 

“XQ. Where was the connection to the water? 

“A. He got that—in the tryout we had a rub- 
ber hose there, and I think that we got the water 
from the engine room; T am not sure about that 
either, but it was broucht to the machine by a rub- 
ber hose. 

“XQ. Then after that how was it done? 
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veh. It never was done after thateasmi seas 
know; so far as I know, I put all the peaches 
through it that was ever put through it” (R. 626). 


It will be noted that Brunker says there was no 
lye-tank for the machine, thus confirming the testi- 
mony, on that point, of S. J. Dunkley. 

It will also be noted Brunker states that friction 
gears were used in the model machine. Regarding the 
use of same, Melville Dunkley testified: 


“XQ. Are you willing to state that that first 
machine was not driven by use of friction gears? 

“A. No, I would not say. 

“XQ. As a matter of fact, it was driven by a 
fiction @eat, ism t that correctr 

“A. I don’t know. JI could not say; I have 
an idea it was driven by gears, but as to the manu- 
facture, the building of that machine, I could not 
remember” (R. 436). 


S. J. Dunkley, the alleged inventor, on the same 
subject, said: 
“XQ. What kind of gears were used in that 


model? 
“A. I could not say that’ (R. 493). 


In our opinion, the failure of the Dunkleys to rec- 
ollect the character of gears used in the model ma- 
chine, was not due to any actual lapse of memory on 
their part, but was merely due to a reluctance to 
admit the use of friction gears therein, whereas, on 
the other hand, they were afraid to positively deny the 
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use of the same. Throughout their testimony the 
same reluctance to admit facts. of which they dared 
not deny the existence, is discernible. Said reluctance 
is especially noticeable in regard to their pretended 
failure to remember who worked on and operated the 
machines and from what firms parts thereof were 
bought. 

The friction gears, used in the model machine, were 
made by E. B. Mapes in his machine shop in South 
Haven. Mapes’ original book of entries, containing 
his accounts with the Dunkley Company, was offered 
in evidence as ‘“Defendant’s Exhibit BB, Mapes’ Ac- 
count Book.” (R. 649.) Mapes said: 


“MR. WHITE—Q. State whether or not you 
find in that book an account with the Dunkley 
Company for the year 1903, and, if so, on what 
page you find ite 

si 1 could not give you the page, that is, I 
could not, without referring to the book. 

: Purn to page 77. 

“A. Yes, I have an account here. 

“Q. How is that account headed? 

“A. Dunkley Canning Company. 

et What is the first item—under what date? 
“A. For tapping in 3 three set screws, 35 cents. 
Q. What is the date of that item? 


“A. July 4. 
“Q. Of what year? 
“E1903. 


“Q. Now, begin with the item opposite Sep- 
tember 28 and please (read) the items in that 
account up to and including the item opposite 


October 6; just read the date and the entry and the 
amount? 
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“A. September 28, to 2 iron pulleys for peach- 
washer, $2; 28th again, 6 hours’ time on peach 
machine, $2.40. 

NSEPtemben 2o eOncitcom > 2am 

“The same item on the 30th, 6% hours’ work 
and 2 pounds of babbits, the total would be $3.00. 

“October 1, 114 hours’ time, 2 34 set screws, 70 
cents. 

“October 1, bore 2 pulleys, 60 cents. 

“October 3, cutting shaft one hour, 40 cents. 

“October 5, 3 hours’ time, $1.20. 

“Then it 1s carried over to page 87; October 6, 
Mapes’ time on friction, 8 hours, $3.20. 

“Leather for friction, $1.00. 

“Q. That is sufficient. Now, state if you know 
what that item of friction refers to? 

“A. Well, that item of friction refers to 3 pul- 
leys really, the friction surfaces that come in con- 
tact with one another. 

“Q. Who gave you the order to make those 
friction pulleys? 

“A. Mr, Stewart Campbell. 
“Q. Do you know what they were made for? 
“A. Yes, I know what he told me they were 


“Q. State whether or not after making them 
you ever saw them? 

“A. I saw them on a machine they were put 
on. 

“C), What was that machine? 

“A. It was supposed to be a peach-washer” 
(R. 637). 

“MR. CHAPPELL—XQ. When did you sce 
the peaches put through that machine? 

“A. Well, I could not give you the exact date; 
I saw it some time in the fall after that. 

“XQ. The fall—atter October, you (mean 

“A. Yes, after the stuff was made, but I was 
im there later on, 
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“XQ. When did you see a machine before 
thate 
“A. I never saw one before that; that was the 


first sight of the machine” (R. 639). 


Regarding the test of the model Exhibit 10, after 
its completion in October, 1903, Campbell said: 


“Q. Before you go to your other machine I 
will ask you to state whether or not any test of 
this first machine was made, and if so what were 
the circumstances? 

“A. Yes, we made a test right at the finish; I 
ran it through with Mr. Brunker; Mr. Brunker 
prepared the lye and peaches and J poured them 
into the end of the machine, and they shot through 
and dropped out into a tank of water and they 
were perfectly satisfactory in every way; that is 
it did good work, and I showed it to Mr. Dunkley 
and he seemed impressed with it and said it was 
all right; some time after that he suggested that we 
build a machine that would do just about three 
times as much. 

“Q. What was this vessel in which Mr. Brun- 
ker heated the solution for the peaches at the time 
of the test? 

“A. I am not clear as to that; my recollection 
is that it was a pan. 

“THE COURT—Q. A pan? 

) eee cteas pan. 

“MR. WHITE—Q. Where was the solution 
heated, by what means, at that test? 

“A. It was heated on a gasoline or gas stove, 
I don’t know which now, right in the same room 
where I made the test. 

“Q. What connection if any between the stove 


and the pan thereon and the machine which was 
being tested? 
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“A. No connection between them; the stove 
set, I should say, about 30 or 35 feet away from 
the machine, I guess, when the lyeing was done, 
between the office and the stairway, going up from 
the room. 

“Q. About what time was this first test of the 
machine made? 

“A. It was made along late in October. 

“Q. In what year? 

Ik, Il) OD 

“Q. Now to what extent was the machine test- 
ed out with respect to the number of peaches put 
through that machine? 

“A> 1 don’t remember exactly, two or Mle: 
bushels. 

“OQ, Then after that when was this machine 
used again? 

“A. I don’t remember of that machine ever 
being used after that. 

“THE COURT—Do you mean to say it never 
was? 

“A. It never was to my knowledge” (R. §32- 


534). 


That the model Exhibit 10 was never used after 
1903, is also shown by the testimony of Melville 
Dunkley, who said: 


XO. Was it ever used alter sea0gr 
“A, I think not. 

xO. ine you sure, 

“A. I am quite sure’ (R. 443). 


The foregoing merely shows the experimental na- 
ture of said model and that it was never built with the 
idea of using it commercially. As said by Brunker, it 
was a crude device and was never used commercially. 
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On the opposite page is a reproduction of an en- 
largement of one of the Campbell drawings forming 
part of “Defendant’s Exhibit AA.” (R. §44.) Such 
drawing discloses the floor plan of the basement in 
the Dunkley Company’s cannery in South Haven in 
1903. On the plan are indicated where model Ex- 
hibit 10 was built by Campbell and where it was first 
tested in October, 1902. 

Regarding the manner in which the friction gears 
were mounted in the model machine, Campbell said: 


“A. The mode of fastening them there, I can- 
not remember exactly; but I think they were on 
a kind of wooden bracket, I would not be certain. 
That part of 1 f dont remember. * * * 

ee se wiiehe is (are) iioles on the top of 
that back frame that there might have been a 
bracket extended out to hold it, but I could not 
say; my recollection was that there was wooden 
brackets put in there between the top and bottom 
and extended out and bolted, like sawed out of a 
plank; I could not say positively; * *” (R. 592). 


For the purposes of the argument, we had made 
three drawings illustrating the friction gears and the 
manner in which they were mounted on a shaft sup- 
ported in the two wooden brackets, according to 
Campbell’s recollection, although he was not positive 
as to such cers) Poa drawings are reproduced en 
the opposite page, ee bolt holes in the frame, as 
mentioned by him, are in the Model Exhibit 10 and 
there appears to be no reason to doubt the accuracy 
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of his recollection. Campbell’s refusal to state posi- 
tively the precise manner in which said gears were 
mounted in the model machine, although it would 
have been a simple task for him, or any ordinary 
mechanic, to suggest any number of ways of attach- 
ing them to the machine, merely indicates the sterling 
honesty of the man. Throughout his testimony, it is 
to be noted’ he does not hesitate to frankly so state 
when he fails to remember any fact inquired about. 
Neither of the Dunkleys even remembered what kind 
of gears were used in the model machine. As said by 
the alleged inventor, S. J. Dunkley, on said point: 


“XQ. What kind of gears were used in that 
model? 
[hve (could not say that “( Reetosr 


The foregoing comprises an analysis of all the 
proofs respecting the date of building of the Dunkley 
experimental model machine. As Dunkley claims 
said model was made in the same month in which he 
conceived the invention (R. 479 and 495), it is quite 
apparent that Dunkley’s date of imvention must be 
deemed, for all practical purposes, to be the approxi- 
mate date of the commencement of said model ma- - 
chine. We bclieve we have demonstrated that the 
building of said model machine did not commence 
until after the beginning of the 1903 peach season in 
August of that year, and that it was not completed 
until after October 6, 1903. Of course, the "Dundes 
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testimony, in the Dunklev-Beekhuis interference pro- 
ceedings, fully corroborates our contention that said 
model was not made until 1902. It is to be noted, 
however, that, in said interference proceeding, Dunk- 
ley fixed his conception date as August, 1902. The 
testimony of Campbell and Brunker herein, proves 
that the conception of the invention did not occur 
until one year later, to wit, in August. 1902. 

Many patent attorneys have noted the tendency, on 
the part of inventors endeavoring to carry their dates 
back of the true dates, in order to overcome an an- 
ticipation, to carry them back just one year or just 
two years, and so on. By so carrying the dates dack, 
the inventor’s whole story need be changed only in 
respect to the year in which any event occurred, but 
the sequence of events is not thereby changed or dis- 
turbed or the particular month, in which any event 
occurred, changed. It is, therefore, apparent that, 
by carrying a whole series of events back -ne vear or 
for some multiple of a year, the witness, without 
much chance of being tripped up, is enabled to pro- 
tect himself against the most severe cross-examination 
by one not knowing the truth. Fortunately for us, 
we knew the truth in the present case. 

In the interference proceeding Dunkley knew, be- 
fore the declaration of interference in July, 1909 (R. 
831), the filing date of the Beekhuis application. As 
said date was May 25, 1904, Dunkley undoubtedly 
thought that, in order to win, it would be sufficient 
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to carry back the date of completion of his model ma- 
chine to July, 1903, from October, 1903, the true date 
of completion. However, he apparently thought it 
prudent to carry the date of conception back a whole 
year to August, 1902, and he evidently felt secure in 
doing so, because he could rely merely on his own 
and his son’s testimony to prove such date of concep- 
tton without much chance of the opposing party dis- 
proving the same. 


DATE OF BUILDING DUNKLEY’S FIRST COMMERCIAL 
MACHINE. 


Miter the test of the model machine in @ctober 
1903, Campbell started to work on the first commer- 
cial machine. Said machine comprised three endless 
brush belts for respectively conveying three lines of 
peaches between sets of rotating brushes and, there- 
fore, said machine was spoken of as a “three-line ma- 
chine.’ Campbell made the drawings for the lye-tank 
to be used with the brush-spray mechanism therein and 
the same were turned over to the Clark Engine & 
Boiler Company of Kalamazoo for use in making 
such tank. (R. 537.) As said by Melville Dunkley: 


“XQ. Did Mr. Campbell make the drawings 
for the lye-tank for the first commercial machine? 

“A. No, I do not think there were any draw- 
ings made—for the first commercial machine? 

“XO. Ves. 

“A. He might have’ (R. 458). 
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Regarding the date when said lye-tank was deliv- 
ered by the Clark Company, Campbell said: 


“A. It was delivered January 30, 1904. 
“Q. At what place was it delivered? 
ie At the factory im Walamazoo  (Ro1g37). 


The gears for the first commercial machine werc 
purchased by Campbell in Boston, Massachusetts, 
from the Boston Gear Works in December, 1903. (R. 
538.) As said by S. J. Dunkley: 


“Q. In the month of December, 1903, did you 
buy any gears from the Boston Gear Works at 
Boston? 

“A. JI shouldn’t wonder but what we did, for 
we were building some machines, I think Camp- 
bell was at that time; 1 think he was building a 
complicated syruper-machine” (R. 500). 


The carrier-chains, used in the lye-tank for such 
commercial machine, were purchased in part from the 
Jeffery Company, Chicago, and part from the Weller 
Manufacturing Company of Chicago. (R. 540.) 
Campbell furnished the foregoing information re- 
garding the various firms from whom said parts of 
the commercial machine were purchased. The Dunk- 
leys, on whom was the burden of proof, were quite 
reluctant to give any information which could be 
used to check up the accuracy of their testimony. 
They fully appreciated the wisdom of the saying that 
“Silence is golden.” Regarding the construction of 
said machine, Campbell said: 
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“Q. Now go on with the history of any peach- 
peeling machine you had knowledge of at the time 
at the Dunkley factory? 

“A. After that season, after the tryout of the 
small machine, I had several machines on hand to 
build, and one of these was a triple machine, peach 
peeling machine. The lye machine I built; I 
made the drawings of the frame work of the triple 
machine, I don’t remember whether I built the 
frame work or had it built, but I think we had it 
built in Kalamazoo and shipped over to the fac- 
tory; but that was constructed during what we call 
the winter season or the season between the canning 
seasons and was shipped down to South Haven 
along with other machines and I erected them and 
finished them there and they were put into opera- 
tion along about the 1st of September—along in 
the rst of September. 

“Q. In what year? 

“A. Of 1904, the following year. 

“Q. Up to the first of September, 1904, how 
many peach peeling machines had vou built there 
at the Dunkley factory in Kalamazoo or South 
Haven? 

“A. Just the two, the single model and the 
triple model” (R. 536-7). 


On the same point, Melville Dunkley said: 


“XQ. Prior to November 1, 1904, had the 
Dunkley Company built more than these first two 
machines, to wit: the experimental model machine 
and the first commercial machine? 


“A. I could not say that they had” (R. 449). 
On the same point, S. J. Dunkley said: 


“XQ. When was the third peach peeling ma- 
chine made by the Dunkley Company? 
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“XQ. Yes, counting the experimental model as 
the first? 
“A. I could not say as to that’ (R. 500). 


As indicating Melville Dunkley’s reckless disregard 
for the truth, we call attention to his direct testimony 
fomeme, cfiect that, in addition to the experimental 
model machine and the first commercial machine, 
more of such peach peeling machines were built in the 
winter of 1903 and 1904. He says: 


“In 1903 and 1904, that is in the winter of 1903 
and 1904 we built more of the machines and in- 
stalled them in the South Haven factory. These 
first two or four machines were built with wooden 
Supports, etc.’ (R. 417). 


On cross-examination, he was compelled to admit 
that, up to November 1, 1904, only two of said ma- 
chines had been built, to wit: the experimental model 
machine and the first commercial machine. (R. 449.) 
Can such character of testimony, even though it were 
not flatly contradicted, be properly held to establish 
a case beyond a reasonable doubt or a case substan- 
tially free from doubt? 

Regarding the installation and first use of the com- 
mercial machine, Campbell said: 


“A. The first commercial machine was placed 
on the second floor right in the same position as 
this peach peeling table; they took out a great 
part of this peach peeling table to place the peel- 
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ing machine and the lye machine and the pitters, 
and they delivered the stuff onto the remainder 
of this peach peeling machine (table) as a sort 
of inspecting table, but I don’t remember just how 
much was left, probably twenty or twenty-five 
feet. 

“Q. When was that commercial machine first 
used? 

em | left there the 4rd of September ioe. 
tried it out there; we probably ran anywhere from 
5 to 20 bushels, I could not say exactly the number 
of peaches, through it. 

“THE COURT—Q. When was it put in op- 
eration? 

“A. The operation of the try-ont is all I know 
about, 7¢ was not in regular use for the season when 
Z lett there. 

“Q. When was it put into operation, I sayr 

“A. In September—well, August, probably— 
a couple of days before I left—it would be in 
August of 1904; the commercial machine” (R. 


541-2). 
Regarding the date when Campbell left the Dunk- 
ley Company’s employ, S. J. Dunkley said: 


x oe *) 


tr = helett in Auieuct oes: 
CRS 432). 

It will be noted that the very last thing done by 
Campbell, before leaving the Dunkley Company’s 
employ in 1904, was to try out the first commercial 
machine. It is apparent, therefore, that he cannot be 
‘mistaken as to the date of completion of said machine 
just prior thereto. Of course, Brunker’s admitted 
period of employment, in 1903, absolutely fixes the 
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date when the model machine was made, as it was 
made while he was in South Haven. Furthermore, 
Brunker could not be mistaken regarding such model 
machine, as it was the only peach peeling machine 
there while he was there. As he said: 


“XQ. You are sure you saw only one machine 
there, are you? 
vee wes’ (R622). 


Brunker further identifies said model machine as 
having only one conveyor belt, and states no peaches 
were commercially peeled on such a machine while he 
was at South Haven. 

On the opposite page appears a cut of the first 
commercial machine which contained three brush 
belts. Said cut is a reproduction of ‘‘Defendant’s 
Bxmibit 5S.” (R. 44s.) 

The /ogic of the sequence of events, as testified to 
by Campbell, Brunker and Mapes, is fully corrobo- 
rated by the filing date of the Dunkley application 
for the patent in suit, to wit: November 29, 1904. In 
other words, the filing of the application on that date 
was in strict accord with the oidinary rules governing 
human conduct. The experimental model machine 
was built during the 1903 peach season and tested in 
October, 1903, near the end of that season. It was, of 
course, impossible to then build and complete a com- 
mercial machine in time for use during such season. 
Furthermore, it was perfectly natural for S. J. Dunk- 
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ley, even though he fully believed he had a patent- 
able machine, to delay filing an application for a 
patent until he did have a complete working machine 
upon which to base his application for a patent. It 
will be recalled that Melville Dunkley said the Dunk- 
ley patent drawings are based upon such first com- 
mercial machine. (R. 448.) When S. J. Dunkley did 
have such commercial machine completed, about Sep- 
tember 1, 1904, 1t was perfectly natural for him to 
promptly arrange for the patenting of the same and, 
therefore, in getting his application on file on No- 
vember 29, 1904, a short time after the completion 
and public use of such commercial machine, Dunkley 
was acting in accord with ordinary human conduct. 

We have heretofore commented on the fact that 
Campbell did not hesitate in giving the names of the 
various business houses from whom were bought the 
parts of the model Exhibit 10 and of the first com- 
mercial machine. No one, not feeling absolutely sure 
of his ground, not feeling absolutely certain of the 
substantial accuracy of every statement made by him, 
would have followed such a course. Regarding his 
Eastern trip, made in February, 1916, at the request 
and expense of defendant and, part of the time, in 
company with the writer of this brief, Campbell said: 


“MR. CHAPPELL—Q. You have been in 
Kalamazoo and in South Haven recently, have 
you notre 


143 


Pee i sitawesbeen im Kalamazoo, yes, in Feb- 
ruary. 

“Q. What was the purpose of your trip there? 

“A. I went there to check up my ideas on this, 
pmdmsecineswinat evidence | could cet in regard 
fOr: 
mee tere did yourcor 

“A. I went to Chicago, first; then I went to 
South Haven, and I went up to Kalamazoo and 
up to Lansing, down to Detroit and back again; I 
did not go to Detroit particularly on this. 

“THE COURT—O. On whose behalf? 

“A. I went on my own behalf to Lansing and 
Detroit. 

“Q. Did you make this trip back on your own 
behalf? 

“A. No, I went for Mr. White. 

“Q. You were sent back? 

cre J CS, 

“MR. WHITE—Q. Who was with you on the 
trip after you got to Chicago? 

“A. Mr. White was with me from Chicago. 

“THE COURT—Q. You went at their ex- 
pense? 

Wey) ciiteat their expense, 

“MR. WHITE—We employed him for the pur- 
pose of the investigation and assisting in it. 

“MR. CHAPPELL—Your memorandum was 
not quite sufficient to refresh your recollection, 
then—is that right? 
_ “A. It proved that my recollection was correct 
in every way. 

“Q. In what way did it prove it, if I may ask? 

“A. It proved it by all these details, the stuff 
that I bought in different places checked up cor- 
rect with my memory as to the time, every one of 
them, without exception” (R. 587). 


Campbell’s Eastern trip, in and by itself, corrobo- 
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rates his testimony herein. His efforts, on said trip, to 
locate and secure corroborating documentary evidence 
is in marked contrast to the attitude of the Dunk- 
leys, as expressed in S. J. Dunkley’s testimony: 


“NR. WHITE—Q. Have you made any effort 
to secure any records proving any of the dates re- 
garding the making or using of any of these peach 
peeling machines and if so, what efforts have you 
made? 

“A. I do not remember making any particular 
efforts. J think my son did” (R. 503-5). 


A man does not search for genuine documentary ev1- 
dence to prove falsehoods. A man, when telling a 
series of falsehoods, does not refer to numerous places 
where documentary evidence can be located and used 
for checking up the accuracy of every statement made 
by him and possibly even used to convict him of per- 
jury. As stated before, Campbell's course is in marked 
contrast with the course pursued by the Dunkleys. He 
searched for documentary evidence; they did not. He 
specified all the firms from whom the parts of the 
model “Exhibit 10” and the parts of the first com- 
mercial machine were bought; they sought the usual 


refuge of the man not telling the truth—a lapse of 
memory. 

Whatever reputation defendant’s attorneys may or 
may not have for honesty and integrity, the Court can, 
at least, safely assume they are possessed with some 


degree of intelligence. Would any attorney, or any 
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man, unless insane, dare arrange to have Campbell, 
Brunker and Mapes give the testimony they did give, 
if the same is false? Of course, not one of said wit- 
nesses could possibly appreciate the significance, in 
this case, of any date given by any one of them. In 
fact, no one connected with the defendant’s case, other 
than defendant’s attorneys, could possibly appreciate 
the significance of said dates, as the same are impor- 
tant solely in respect to the several dates of the occur- 
rences pertaining to the history of the Grier invention. 
Neither Campbell nor Brunker nor Mapes could pos- 
sibly know, unless told by one of defendant’s attor- 
neys, that it was of any importance or significance in 
this case, that the Dunkley model machine was not 
made until 1903, or that, during the 1903 peach season, 
no peaches were commercially peeled on such a ma- 
chine, or that all peaches, commercially peeled at the 
South Haven cannery in that year, were hand-peeled 
by women sitting at the long peeling table, or that the 
first commercial machine was not completed or put 
into use until 1904. In other words, said witnesses, 
unless elaborately coached, could not have misrepre- 
sented the truth in regards. to all said facts so that 
such misrepresentation would advantage the defendant 
herein. Furthermore, said witnesses by reason of de- 
fective memories, could not have innocently so mis- 
represented the truth in regards to all said numerous 
facts. It would be too remarkable a coincidence for 
such an innocent mistake to have been made by them 
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and, at the same time, be of such importance in the 
defense of this case. 

It will be noted that defendant offered in evidence 
numerous photographs produced by Campbell and 
disclosing a large number of the South Haven em- 
ployees of the Dunkley Company in 1903. If Camp- 
bell was not telling the truth in regard to what ma- 
chines and devices were in that company’s plant in 
1903, 18 it conceivable he would produce said photo- 
graphs disclosing not less than seventy-five persons in 
a position to contradict hime? And it is quite certain 
that a large number of said persons can be and will be 
located and will be able to testify regarding the 
Dunkley machines, if the Department of Justice, at 
the suggestion of this Court, will undertake an in- 
vestigation of the facts testified to by Campbell. Fur- 
thermore, Campbell, as well as defendant’s represent- 
atives, will welcome such an investigation of the truth. 

Undoubtedly this Court fully appreciates the fact 
that parties to patent infringement suits frequently find 
it necessary to rely on the testimony of total strangers 
in regard to prior art matters. Said strangers usually 
have no interest in the litigation and are very reluc- 
tant even to be called as witnesses. Of course, when 
they are called on to give up their time in searching 
for evidence and giving other assistance, they usually 
and rightfully demand compensation for their time 
and trouble and for the annoyance to which they are 
put. In the present case, Campbell not only did a 
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great deal of work for the defendant, in respect to 
locating old photographs, documentary evidence and 
witnesses, and making many sketches and drawings 
and furnishing defendant’s attorneys with an immense 
amount of detailed information, but he temporarily 
gave up his position with the Southern Pacific Com- 
pany, and, in the middle of winter, made the Eastern 
trip in search of further corroborating proofs. He 
also made trips to Sacramento to locate Brunker and 
later to introduce him to one of defendant’s attorneys. 
On his Eastern trip, Campbell, for a part of the time, 
was accompanied by the writer of this brief. For his 
foregoing services, Campbell received the sum of five 
hundred dollars and the expenses of the trips. (R. 
595.) In view of the value of his services and the 
time devoted by him in the performance of the same, 
and especially in view of the necessity of having him 
temporarily give up his regular employment, said 
compensation was extremely reasonable, and one could 
not expect him to accept a less amount. Brunker re- 
ceived the sum of $25.00, out of which he had to pay 
his expenses of coming here from Sacramento. (R. 
630.) Although it does not appear of record, Brunker 
after leaving the witness stand, was paid an additional 
sum of $10.00, due to the fact that he was kept away 
from his business a day longer than he expected. 
Mapes made the trip to California for the expenses 
of same. (R. 646.) He had never been to California 
and, therefore, the trip naturally appealed to him. 
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(R. 649.) If the said compensation of said witnesses 
is to be considered in respect to the weight to be ac- 
corded their testimony, then the testimony of the 
Dunkleys must be weighed with the fact in mind 
that, according to plaintiff's own showing in this 
Court, hundreds of thousands of dollars are at stake 
in this litigation. After the Grier proofs were in, 
plaintiff’s representatives knew the case was lost un- 
less the Dunkleys carried back the dates of Dunkley’s 
activities respecting his invention. ‘Therefore, regard- 
ing the Dunkley evidence on this phase of the case, 
the following remarks of Mr. Justice Bradley, in the 
case of Clark Thread Co. v. Willimantic Linen Co., 
140 U. S., 488, are most pertinent: 


“No person accustomed to weigh the credibility, 
of human testimony can fail to perceive the stress 
under which this evidence was given * * * We 
feel bound to put this strict construction upon the, 
patentee’s evidence because such testimony, given 
for the purpose that this was, is necessarily sub- 
ject to the gravest suspicion, however honest and 
well-intentioned the witness may be.” 


We desire to call attention to the exhaustive cross- 
examination to which Campbell, Brunker and Mapes 
were subjected, not only by opposing counsel, but by 
the lower Court. Campbell was alternately questioned 
by opposing counsel and by the lower Court along 
entirely different lines of inquiry. Throughout such 
severe examination, Campbell quickly, frankly and 
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without hesitation or evasion answered every ques- 
tion propounded. His manner and demeanor on the 
witness stand is clearly indicated by his answers and 
remarks under a most trying ordeal. No man, not 
telling the truth, could have possibly testified as 
Campbell did. We trust every word of his testimony 
will be given most careful consideration. The lower 
Court’s attitude towards Campbell is incomprehensi- 
ble to us unless it can be explained as hereinafter 
suggested. 

The questions asked Campbell, Brunker and Mapes 
by opposing counsel were undoubtedly prompted by 
information received from the Dunkleys. The nature 
of said questions indicates that the Dunkleys, when 
seated at the counsel’s table, had a much better recol- 
lection of the 1903 and 1904 transactions than they 
did when previously on the witness stand. For in- 
stance, Mr. Chappell asked Campbell the following 
questions: 


“XQ. Do you remember working at any time 
on a sealing material on cans? 

‘Pe Todi: 

“XQ. When did you work on that? 

“A. J started some of that in South Haven and 
finished it in Kalamazoo. 

“XQ. Did you get that to work? 

“A. I got my part to work, yes. 

“XQ. Did the thing prove to be a success? 

“A. I do not think so; I do not know; I had 
nothing to do with the material they were using ; 
they would merely bring in the material to me and 
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have me put it on to these can tubes and order me 
to put it on the can tubes, and they kept changing 
the material all the time and I[ had to keep chang- 
ing the machine; I do not think while I was with 
them it ever was a success. 

“XQ. When did you work on that? 

“A. I worked on that in 1903 and 1904. 

“XQ. At what place did you work on that? 

‘A. J was working on that in 1903 and 1904; 
I am pretty sure it was 1903 and 1904; what 
placer 

@ aes: 

“A. I worked in South Haven and Kalamazoo 
on that. 

“XQ. What place did you work the longer? 

“A. In Kalamazoo. 

“XQ. Can you indicate the particular room you 
worked in? 

“A. Yes, my work was done in—it is the sec- 
ond floor, I would call it, in the building on the 
wing; I had a room there all to myself with my 
big drafting table, architect's drafting table that I 
bought and placed in there to do my drafting 
thereon, I had that room all to myself on the sec- 
ond floor, and that 1s where I did my experiment: 


ing on that machine” (R. 576). 


The foregoing indicates the nature of all Camp- 
bell’s work while in the employ of the Dunkley Com- 
pany after the first month or so, when he did some 
electric wiring. How strange it is that the Dunk- 
leys had so much difficulty in recollecting that Camp- 
bell built the peach peeling machines. Furthermore, 
how strange it is that the Dunkleys were able to pro- 
duce such an insignificant bit of documentary evi- 
dence as Brunker’s letter to the company, yet did not 
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produce documentary evidence corroborating their own 
testimony as to the most vital matters. 

Regarding the machines built by him, Campbell 
said: 


“XQ. Please indicate the order in which you 
designed those various machines to which you have 
referred, which first and which second, and so onr 

“A. I don’t know as I could give them exactly, 
because I would start something and finish them 
after others, but the syruper was, I think, the first 
machine, in fact, I am pretty positive it was the 
first machine started, this automatic syruper in 
Kalamazoo; the cooker in South Haven came next; 
then the improvement on cherry pitters came next, 
as I remember; the improvement on cherry pitters 
was made in 1902; in 1903, cherries were pitted in 
Kalamazoo; then there came the peeler; wait a 
minute, the sorter was partly built in 1902; I won't 
say built, it was devised and thought of and parts 
of it tried out, that is, the experimenting of how 
it would act on the peaches was tried out; but the 
sorter ran clear through this until 1904, and it 
was not completed then; then this model peach 
peeler in 1903—no wait a minute; there was a 
machine in 1903 for cutting celery—that was in 
December; the first work was done. I think, in 
the first part of December, 1903; so that machine 
must have been built before; that machine and this 
model peeler came pretty close together; then the 
lye machine; that peach pitter and the triple com- 
mercial machine were along in together, 1903 and 
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Campbell stated that he designed certain of the 
said machines so built by him and his contention, in 
that regard, was said by the lower Court to be in- 
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credible. Of course, it is absolutely immaterial in this 
case, whether or not Campbell! was the inventor of any 
of satd maachines, even the peach-peeling machine. 
Whether he or Dunkley conceived said machine in 
August, 1903, is of no moment. Prior to that time, 
Grier had two anticipating machines in commercial 
operation in California. Therefore, defendant made 
no effort in this case to establish the fact that Camp- 
bell was the one who actually did design the Dunk- 
ley peach peeler, although admittedly Dunkley told 
him generally to build such a machine to do the work 
which Brunker had done by hand, to wit: remove 
the disintegrated skin from the peach by subjecting 
it to the action of brushes and water. That Campbell 
certainly worked out the details of construction of the 
peach peeling machine, is shown by the testimony of 
the two Dunkleys, both of whom were unable to give 
such details. S. J. Dunkley’s ignorance regarding 
such details is indicated by the following answers 
given by him: 

“MR. WHITE—I direct your attention to this 
‘Plaintiff's Exhibit No. to’ and ask you what func- 
tion in the operation of the machine, did these 
gears perform which are on the shaft on which the 
pulley at the other end of the machine, is mounted? 

“A. I presume, if there is gears there, to hele 
turn the brushes. 

“Q. Do you knowr 


“A. No, I do not know, it is a simple enough 
machine; anybody could judge by looking at it” 


(R. 496). 
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The following is an example of Melville Dunkley’s 
recollection of such details of the model machine: 


“Q. As a matter of fact, it was driven by a 
friction gear, isn’t that correct? 

“A IT don’t know, I could not say; I have an 
idea it was driven by gears, but as to the manufac- 
ture, I could not remember’ (R. 436). 


It is sometimes a close question as to who is the 
real inventor of a very simple machine; the man who 
suggests the general idea of making such a machine 
to perform a certain function, or the man who, from 
such a suggestion, combines together the necessary, 
but very simple, mechanical elements and movements 
to perform such function. Either might well contend 
and honestly contend, he was the inventor. There- 
fore, no emphasis was placed on Campbell’s conten- 
tion that he designed the Dunkley peach peeler. We 
believe his testimony, in that regard, is absolutely 
true, but, as a defense, said contention was not relied 
on herein and was not pleaded. However, it very 
naturally was disclosed by Campbell when he was 
giving the history of the Dunkley peach peeler. Even 
though the lower Court was unable to give credence 
to such contention, there was no reason for it to re- 
ject the whole testimony of Campbell by reason there- 
of. As Campbell actually built the first two peach 
peeling machines and must have supplied many of the 
details of construction thereof, the lower Court could 
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at least have taken the view, that it was not an un- 
natural thing for him to really believe he invented the 
same, although as a matter of law, it might be con- 
sidered that Dunkley’s general suggestion was sufh- 
cient to constitute him the inventor. 

That Campbell had the ability to invent the peach 
peeling machine is admitted by the Dunkleys. As 
stated by Melville Dunkley, Campbell was known 
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“as more or less of a genius,’ and was actually em- 
ployed to invent and develop new machines. (R. 
466.) Furthermore, it was admitted that Campbell 
invented machines far more complicated than the 
extremely simple peach peeling machine, and it was 
not denied, that practically all his time was devoted 
to the designing and building of new machines. 

It is admitted by Melville Dunkley that Campbell 
invented the complicated automatic syruper. It 1s 
also admitted by him that Campbell invented the 
complicated peach-pitting machine. (R. 457.) Camp- 
bell states he never completed the peach-sorting ma- 
chines, originated by him. (R. 560.) Presumably 
they were a failure, so Campbell is not taking much 
credit to himself when he says he originated them. 
The cooker, enlarged by Campbell, was merely a 
wooden tank about five feet wide and eighty feet long. 
He thought the tank was made by the Windmill Com- 
pany in Kalamazoo. (R. 575.) The water in the 
tank was heated by steam coils and the filled cans 
were carried through the water by carrier chains run- 
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ning over gears. It is evident that most of such 
mechanism, such as the chains, gears, etc., could be 
bought in the open market. The building of said 
cooker, therefore, was more of an assembling job 
than anything else. Campbell admits the improvement 
made by him on the cherry pitters was small. He 
says: “What little improvement I made on the cherry 
pitters was done at South Haven; the early improve- 
ment on the feed, the clearance of them.” (R. -574.) 
The building of the peach peeling table required no 
more than the ability of an ordinary carpenter, and 
Campbell says he built a whole house complete in the 
mes. (Ro 554.) No description of the celery cutter 
was given by Campbell, but presumably it contained 
a reciprocating knife of some kind. The lye-tank for 
the first commercial machine was also a simple struc- 
ture and certainly the brush-spray mechanism of the 
peach peeler was not complicated. In view of the fact 
that Campbell was employed by the Dunkley Com- 
pany for two and one-half years and that his work, 
during most of such time, was the building of ma- 
chines, the foregoing is not a very imposing array of 
devices for him to say he originated. Melville Dunk- 
ley, as stated before, admitted Campbell was known as 
a genius and was actually employed for the purpose of 
inventing two machines. It would, therefore, be 
somewhat surprising if, in two and a half years, he 
did not invent additional machines. On the other 
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hand, S. J. Dunkley was, according to his own state- 
ments, a very busy man during those years; too busy, 
in fact, to give much attention to details. He was 
running canneries and promoting and running steam- 
boat lines. Where he found the time or had the 
ability or experience to solve mechanical problems or 
work on the development of new machines remains a 
mystery. As between these two men, we respectfully 
submit it is much more probable that Campbell, the 
man actually working and building machines, was the 
one who originated all the new machines built during 
the period of his employment by the Dunkley Com- 
pany. Yet Campbell does not pretend he originated 
all of said machines. He says in regard to the soup 
machine: “* * * that originated with Mr. Mel- 
ville Dunkley, as I understand it * * *” (R. 539.) 
Regarding a part of the lye-tank for the first com- 
mercial machine, he said: “* * * there is one part 
of the peeler, of the lye-machine, the tank or the 
supply pipe above the lye-machine, I merely indicated 
what I wanted for that, a tank with pipes in it for 
heating; I don’t remember of making a drawing for 
that; we did not absolutely need any drawing; it has 
to be a certain size; that was constructed by some of 
the other help, I think; I don’t know, I have an idea 
that Melville Dunkley had the handling of that; I 
would not be certain.” (R. 585.) In respect to the 
peach pitters, not invented by him, Campbell said: 
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“XQ. Did you ever see any pitting machine 
that Mr. Dunkley had produced? 

“A. J did; I don’t know whether Mr. Dunkley 
produced it; I saw one he brought there from the 
Kalamazoo plant, while I was constructing the ap- 
paratus in South Haven. 

“XQ. You did not have anything to do with 
that construction? 

weet. did not. 

“XQ. When did you see that work? 

“A. I saw two or three peaches run through 
it; two or three I say, I don’t know how many; I 
saw a few run through one of the machines; I un- 
derstood he had several; I think J saw two ma- 
chines. 

“THE COURT—Q. Pitters? 

“A. Yes, both pitters. 

“XQ. When did you see these? 

“A. In 1904, while I was setting up this ap- 
paratus, this peach peeling line in 1904, along in 
July or August, somewhere along in 1904” (R. 
567). 

Of course, there were many other machines used in 
the cannery with the construction of which Campbell 
does not pretend to have had anything to do, such as 
the vacuum machines, the double seaming machines, 
the automatic canning machines, etc., etc. 

In view of the foregoing, we respectfully submit 
there is nothing incredible about Campbell’s conten- 
tions as to the inventing or designing of the said few 
machines so specifically mentioned by him, attention 
being called to the fact that he did not make the pre- 
posterous contention that he invented a// the machines 
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in the Dunkley cannery. Therefore, we respectfully 
submit, the following remarks of the lower Court, 
brought forth by a grossly incorrect statement of 
Campbell’s testimony, are entirely unwarranted by the 
evidence: 


“MR. MILLER—Yes, they do; but here he was 
working for $2 a day and yet he says he was the 
man who invented the entire line of machinery in 
that factory, all of them, not merely one; the peach- 
peeling machine and al/ the other machines that 
were there, that he invented them and that he in- 
stalled them for Mr. Dunkley. 

“THE COURT—Mr. Miller, I do not think 
you need dwell upon those features of Mr. Camp- 
bell’s testimony, because it is too improbable for 
me to give it any credence that he had all these 
conceptions and was the inventor of these machines. 
I do not pretend to say he was not there and did 
not do some work on them, but that he conceived 
these machines right out of his own head, that is 
too much for my credulity” (R. 690). 


In other words, it was too much for the credulity of 
the lower Court to believe that a man admittedly 
known as more or less of an inventive genius and act- 
ually employed to invent and build machines for a 
period of two and a half years and admittedly the in- 
ventor of the most complicated of all the machines 
mentioned by him as his inventions, should have in- 
vented the other few machines so mentioned by him. 
Why should such testimony tax the credulity of the 
lower Court any more than plaintiff’s contention that 
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S. J. Dunkley was the inventor of all the inventions 
respectively described in the e/even Dunkley patents 
offered in evidence as plaintiffs Exhibit 9g? (R. 477.) 

We believe the lower Court’s attitude toward Camp- 
bell’s said contentions regarding his own inventions 
caused such Court to reject all of his testimony, not- 
withstanding its most vital features were fully cor- 
roborated by Brunker and Mapes. To us, there ap- 
pears no other explanation of the lower Court’s de- 
cision on this phase of the case. 


SUMMARY OF ANALYSIS. 


The foregoing analysis of the proofs, pertaining to 
Dunkley’s date of invention, clearly shows that said 
proofs, under all the decisions, are insufficient to 
prove plaintiff’s contentions regarding said date “be- 
yond a reasonable doubt,” or, in respect thereto, estab- 
lish a case “substantially free from doubt.” On the 
contrary, we submit said proofs conclusively show said 
date of invention to be subsequent to the beginning of 
the Michigan, 1903, peach season in August of that 
year. We further submit, that said proofs -conclu- 
sively show that the Dunkley model machine was not 
completed until after October 6, 1903, and that Dunk- 
ley’s first commercial machine was not completed 
until August, 1904. It is to be noted that plaintiff did 
not risk recalling the Dunkleys or Schau to rebut the 
testimony of Campbell, Brunker and Mapes. 
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In view of the former contradictory testimony of 
the Dunkleys in the Dunkley-Beekhuis interference; 
in view of the many vital inconsistencies in their testi- 
mony herein; in view of their inability or deliberate 
refusal to give most important information regarding 
the Dunkley machines; in view of the total lack of 
any documentary evidence which, on its face, cor- 
roborates any of the said testimony; in view of the 
inherent improbabilities of said testimony and, finally, 
in view of the complete contradiction of said testimony 
by the direct, positive and unequivocal testimony of 
Campbell, Brunker and Mapes, how can it possibly 
be said, without affronting one’s intelligence, that said 


testimony proves plaintiff's contentions beyond a rea- 
sonable doubt? 


‘Where one seeks to carry the date of invention 
back of the date of an anticipating patent, he as- 
sumes the burden of proof, and must establish an 
earlier date, ‘by evidence so cogent as to leave no 
reasonable doubt in the mind of the court, that the 
transaction occurred substantially as stated’.” 


Moline Plow Co. v. Rock Island Plow Co., 
212. hedue 72g 


Has any Court in the land ever sustained a prior 
use defense on any such record as that pertaining to 
Dunkley’s said alleged date of invention? As said by 
the Circuit Court of Appeals for the Second Circuit 
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in Dey Time Register Co. vy. W. H. Bundy Record- 
mg Co., 178 Fed., 818: 


“The defendant having antedated the filing of 
the application by record evidence so convincing 
that it stands conceded, the burden is upon com- 
plainant to carry the date of invention still further 


back by evidence that convinces beyond a reason- 
g@bie doubt, * * * 


“The rule in such cases is very strict. It is so 
easy to fabricate or color evidence of prior inven- 
tion, and so difficult to contradict it, that proof 
has been required which does not admit of reason- 


able doubt.’ 
WW 
PRIOR INVENTION AND PRIOR USE BY GRIER. 


Before discussing the Grier invention, we desire to 
call attention to the fact that the use of a disintegrat- 
ing solution, as a step in the process of peeling peaches 
and other fruit, was known many years before the 
Dunkley application was filed, and such a process was 
in common use in California in the early nineties. ‘“De- 
fendant’s Exhibit C” (R. 873) is a copy of United 
States letters patent No. 511,709 issued on December 
26, 1893, to Ida L. McDermett for such a process. In 
said patent, the patentee says: 


J “In carrying my invention into effect, I prepare 
Axe solution by introducing one ounce of potash 
and one dram of alum into one gallon of water, 
and boil the latter until the potash and alum are 
dissolved; and into this boiling solution, I place 
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the peaches, pears or other fruit, and subject all 
to agitation until the skin of the fruit commences 
to break or peel, when the fruit is removed through 
the medium of a perforated dipper, basket or 
strainer, and is dropped or introduced immediately 
while hot, into a body of cold water, which com- 
pletes the removal of the skin and removes a large 
portion of the solution from the articles.” 


Said patent, therefore, discloses the process of re- 
moving the peach skin by first subjecting it to a dis- 
integrating solution and then dropping the peaches into 
cold water, whereby the skin 1s completely removed. 

The Grier peach peeling machine is disclosed in the 
eight photographs and drawings appearing at pages 
27 to 36, inclusive, of the record herein. The saig 
machine includes a lye tank having an endless con- 
veyor passing therethrough. By reason of the shape 
of said tank, the same was usually called a “grass- 
hopper.’ After being conveyed through the lye-solu- 
tion in said tank, the halved peaches were discharged 
into an inclined trough-like structure mounted on arms 
and adapted to be shaken horizontally with an endwise 
movement whereby the peaches were bounced up and 
down, turned over and advanced to the discharge end 
of the shaker, where they dropped into a tank of 
water. Above the shaker were located a series of 
nozzles from which issued the water, under pressure 
and in the form of spray, which played on the peaches, 
passing along on the shaker, and thereby removed the 
disintegrated skin therefrom. As stated before, plain- 
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tiff admits that said Grier machine embodies all of the 
respective combinations of elements respectively cov- 
ered by all of the Dunkley patent claims in issue. 
Therefore, the question of identity between the Grier 
machine and the Dunkley invention need not be con- 
sidered. It is admitted. We are alone concerned with 
the date of the Grier invention. 

imenoo2, GB, Grier and E. A. Taylor formed a 
partnership, under the firm name of Pasadena Canning 
Company, and leased the Pasadena Packing Com- 
pany’s plant at Pasadena, California (R., 304). 
During that year and for many years thereafter, said 
firm conducted a fruit canning business in said plant. 
During the same period, Mr. Taylor was operating 
the East Side Canning Company in Los Angeles. 

During the peach peeling season of 1902, Grier con- 
ceived the peach peeling apparatus, afterwards built 
by him in 1903. At the time of his conception thereof, 
he disclosed the same to his wife and to Clarence L. 
Kennedy, then in the employ of the firm, Pasadena 
Canning Company. In April, 1903, Grier employed 
W. H. Finley to build two peach peeling machines, 
each embodying the said invention conceived by Grier 
in 1902. One of these machines was built for the 
Pasadena Canning Company and the other for the 
East Side Canning Company. In said month of April, 
1903, Grier bought from the Berger & Carter Com- 
pany of San Francisco two grasshoppers or tanks hav- 
ing conveyors therein, for use in the said two peach 
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peeling machines then in the course of construction. 
Said peeling machines were completed in July, 1903, 
and, in that month, one was installed at the Pasadena 
Canning Company’s plant in Pasadena, and the other 
at the East Side Canning Company’s plant in Los 
Angeles. After the East Side Company’s machine was 
put into operation for two or three days at its plant in 
Los Angeles, it was found that the city water pressure 
was insufficient and, therefore, a pump for use there- 
with was purchased by the East Side Company from 
the Baker Iron Works of Los Angeles. The original 
bill for said pump is in evidence and, on its face, 
shows that said pump was delivered on August 3, 
1903. The Pasadena Canning Co’s. machine was also 
put into operation the latter part of July, 1903, and 
both of said machines were used continuously through- 
out the 1903 and many subsequent peach seasons. The 
water pressure in Pasadena, in 1903, was about 70 
pounds during most of the peach season but dropped 
down towards the end thereof, so, in April, 1904, Grier 
also bought a pump for his machine from the Fair- 
banks-Morse Company of Los Angeles. 

In 1904, Grier built two more complete peach peel- 
ing machines and also the shaker end for another. 
One of these machines was sold to the Orange County 
Preserving Company of Anaheim, California, and the 
other to the G. H. Waters Company of Pomona, Cali- 
fornia. The shaker device was sold to the G. H. 
Waters Fruit Company of Ontario. All of said de- 
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vices were delivered before the 1904 peach season 
and used during such season and subsequent seasons. 

Grier states that he worked for the California Fruit 
Canners Association in Los Angeles during the years 
1890 and 1891. In the latter year he helped install an 
apparatus for peeling peaches by the use of the lye 
process. It consisted of a rack, supported on a crane 
elevator and adapted to be lowered into a vat con- 
taining the lye solution. The whole peaches were put 
in shallow trays on the rack, which was then lowered 
into and raised out of the solution. The rack was then 
swung over another vat, containing clear water, and 
lowered into it and raised and the peaches then would 
be subjected to a stream of water from a hose (R., 
302-3). In 1893, he used a similar arrangement for 
peeling at the Southern California Packing Com- 
pany’s plant (R., 304). 

In 1902, Grier installed a similar apparatus in the 
plant of the Pasadena Canning Company, and, at the 
first of the peach season, peeled only whole peaches 
by the use thereof. Later in the season, Taylor told 
him it was just as easy to use the apparatus in peeling 
halved peaches and demonstrated such fact to Grier. 
Regarding such incident, Taylor said: 


“A. It was in August, 1902, that I first dis- 
cussed the peeling of peaches in halves. 

“Q. Give us the conversation that you had at 
that time. 

“A. In August, one evening, possibly between 
four and five o'clock, I had a lot of cling peaches 
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all cut ready to peel, and my cutters at that time 
had been working hard, and they refused to peel 
any more that evening, so that I thought I would 
put them into the lye and see if it could peel them, 
the same as I did the whole peaches, which I did, 
and washed those—instead of putting them into 
three tubs, after moving them out from the lye, 
I set them across the tank and washed them all 
out with the hose, and by the time I had them 
through, Mr. Grier happened along there. 

“Q. Give us the conversation that you had with 
Mr. Grier at that time? 

MA. I asked Mr. Grier 1{ he did not think that 
was a good thing, and he said he thought it was; 
he said after they were cooked, he would like to 
see the peaches; about two days afterwards he came 
in and I went and got a can and opened it in the 
office and showed him, and I can remember now 
the smile that came over his face” (R. 379). 


Immediately after said conversation, Grier changed 
his method of peeling peaches by halving them before 
subjecting them to the lye-process (R., 305). In refer- 
ence to making such change, Grier said: 


“A. I conceived the idea right then of burlg® 
ing a machine to do the work more rapidly, and 
the machine that I built in 1903 was the result of 
that conception” (R. 305). 


CLARENCE L. KENNEDY worked for the Pasadena 
Canning Company in 1902. Regarding the method 
being used at that time by Grier, in peeling peaches, 
he said: 


“A. They had two vats; they were about 2 feet 
wide and about 4% fect long, I should judge about 
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18 inches deep, and one of them was filled up with 
the lye solution and the other filled up with water, 
and we dipped them by means of a pulley attached 
to a crate or basket, and—we lowered two baskets 
and raised them up and down in the lye and in 
the water we raised them up and down, and also 
used the hose on them. 

“Q. In what form or shape or condition were 
the peaches? 

“A. They were halves; they were freestone 
peaches; we also tried some whole. 

“Q. Did you have any conversation with Mr. 
Grier at that time? 

pee CS: 

oO VV hate 

‘“A. He told me to go in there and to look after 
that and to attend to that work, and to see if we 
could not devise some means whereby we could 
peel all of our peaches by the lye process or see 
if it could be worked out properly and we ex- 
perimented on it in different ways, by using the 
lye in different degrees, weak and strong and so 
forth and different lengths of time in there and 
watched them to see the different conditions. at 
different times, and in the washing of it to see 
how we could wash it, shake them up and down 
in the water, use the hose on them, and we found 
we could do it better by halved peaches than by 
the whole, that is the peach before it was halved” 
(R. 350). 


Kennedy then goes on to say he, at that time, had 
heard of the use of the Vernon machine at Fresno and 
discussed the same with Grier (R., 351). On cross- 
examination he said: 


“XQ. How did you come to know about the 
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Vernon machine in the peach peeling season of 
1902? 

“A. Well, I heard, it was in a general conver- 
satlon—one way, it was through my brother, who 
was connected with the California Fruit Canners’ 
Association, and through different people in the 
cannery business, we talked it over with; it was 
general information, 1 could not say exactly the 
number of people that told me about it, but it was 
general information” (R. 353). 


It will be noted that, in 1902, the use of the Vernon 
machine, by the California Fruit Canners Association, 
at Fresno, California, was a matter of general knowl- 
edge to those interested in the cannery business. That 
fact alone was sufficient to start others working on 
machines for peeling peaches by the use of the lye 
process and it is, therefore, not surprising that Grier 
immediately got busy in attempting tc also devise a 
machine for doing the same kind of work. 

Regarding his conversation with Grier, Kennedy 
said: 


“Q. Go ahead and tell! us what was said by 
Wit Grier in taat connection: 

“A. The first thing he told me was before I 
went down there to look into this, he and J talked 
it over and I heard previously that Mr. Vernon 
had a machine up at Fresno, and I told him while 
I was north shipping fruit [ had a notion to go 
over there and see that machine, and he said, J 
had a notion to send you there, but did not,’ and 
when I came home we talked this over and sug- 
gested to one another different ways of doing it. 
I remember particularly my idea of doing that 
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was to put it in a drum of some kind and roll it 
around with sprays of water upon it, something 
like the worm in the old grasshopper, something 
on that plan, and he did not think that was a good 
plan; he said his idea was to get them in under 
the spray somewhere where he could turn them 
over, agitate them, shake them, and we talked 
along about different ways, and he disposed (dis- 
closed) the plan to me which he said he had, an 
idea to make a machine with a shaker device to 
get these in under the sprays, shake them and turn 
them over, to get them on all sides, and he thought 
- my idea would not work, or he thought he could 
not get the sprays of water upon the fruit” (R. 


B51)- 


In 1903, Kennedy worked for the San Jacinto Pack- 
ing Company of San Jacinto and, in 1904, for the 
Orange County Preserving Company at Anaheim (R., 
352). Regarding the machine being used there in 
1904, Kennedy said: 


“A. It was a machine made by Mr. Grier; it 
was one of those shaking machines that used the 
grasshopper, used the caustic soda, and it was run 
from there on to this shaker machine, which ran 
it under the sprays, and washed it off, and then it 
went down into a tank with an elevator which run 
up and carried it out—I think there were three 
of these tanks, perhaps four—three anyhow. 

“Q. In 1903, were you at any time in Mr. 
Grier’s plant at Pasadena? 

"B. Ys. 

“Q. Do you know anything about whether or 
not he had any machines there? 

“A. He had; he had this machine of his laid 
(made) up, that we had been talking about. 
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“Q. Can you describe the machine as you saw 
it down there in 1903? 

A, As near as I can remember it was the 
same identical machine that we had at Orange 
County Preserving Company in 1904. 

“Q. You mean one just like it? 
DXeop yes, just Ike tt. (Riese): 


Kennedy’s testimony as to Grier’s conception, in the 
1902 peach season, of his peach peeler, is corrobor- 
ated by Mrs. Grier (R., 365-6). 


J. R. Lussy, a man sixty-five years old, testified that 
he was employed as bookkeeper by the Pasadena Can- 
ning Company from May 1, 1902, to September 29, 
1903 (R., 275). He identified the Journal, Cash 
Book and Ledger of the Pasadena Canning Company 
and also the entries made therein while he was in the 
employ of that firm (R., 276-279). The said books 
were also identified by Grier (R., 286). The entries 
in said books, which are particularly relevant to the 
issues, have been copied into the record on pages 296 
and 297. 

Said entries show that, on August 1, 1902, the Pasa- 
dena Canning Company bought $31.05 worth of caus- 
tic soda. On September 6th and 19th and on October 


I, 1902, there was bought, in all, $31.95 worth of 


caustic soda from the Model Grocery Company. Said 
purchases of caustic .soda corroborate the testimony to 
the effect that, during the 1902 peach season, the Pasa- 
dena Canning Company was peeling peaches by the 


use of caustic soda, more commonly called lye. 
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Said entries also show that on May 29, 1903, the 
East Side Canning Company was charged with the 
sum of $278.00 for a scalder, commonly known as a 
grasshopper. It will be recalled that two grasshoppers 
were bought in April, 1903, by Grier from the Berger 
& Carter Co. of San Francisco, and both were de- 
livered to the Pasadena Canning Co. in order that 
Grier might install therein steam coils for heating 
the lye solution. One of these scalders was intended 
for the peach peeling machine then being built for the 
East Side Canning Company and, therefore, in May, 
1903, we find one of said scalders charged up, on the 
books of that company, to the East Side Canning 
Company. 

The entries show that, on July 30, 1903, the East 
Side Canning Co. was charged up with the peach 
apparatus sold to it by Grier’s firm, and also charged 
for the work of installing the steam coils in the grass- 
hopper. Regarding said entry of July 30, 1903, Grier 
said: 


“Q. By means of that entry are you able in 
any manner to fix the time when that East Side 
Canning Company machine, lye-peeling machine 
and apparatus was set up there? 

“A. It was finished, it was all done when this 
entry was made here’ (R. 309). 


Regarding the first use of said machine, after its 


completion prior to July 30, 1903, Taylor, of the East 
Side Co., said: 
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“Q. Mr. Taylor, when you first took this ma- 
chine into your place, how was the water con- 


nected ? 
‘“A. You mean the pressure? 
©. Yes: 


“A. The pressure was very low; we tried it 
for two or three days and we could not use the 
water in the other part of the house, because it 
made it so weak. : 

“Q. You say you tried it two or three days, 
you mean in the actual operation of the machine? 

ee es. 

“Q. Then what did you dor 

“A. I bought a pump. 

“Q. Was that pump installed in this machine, 


ee lt was, yes mice asi). 


Said pump was bought from the Baker Iron Works 
of Los Angeles, and the original bill for same was 
offered in evidence and shows it was delivered on 
August 3, 1903 (R., 382). A copy of said bill appears 
at page 904 of the record. Said pump is shown in the 
photograph of the said East Side Canning Company’s 
machine offered in evidence. On the opposite page 
appears a reproduction of said photograph. 

The books of the Pasadena Canning Company also 
show the extensive purchases by it of caustic soda 
during the 1903 peach season. 


W. H. FINLEY testified he entered the employ of 
the Pasadena Canning Company on April 6, 1903, and 
that the particular purpose, for which he was em- 
ployed, was to build the line of tanks for the peach 
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peeling machines. However, by reason of a delay in 
getting the lumber therefor, he did not commence - 
actual work on the tanks for a week or ten days after 
April 6th. Later on, he was entrusted with the re- 
mainder of the work on the machines, which were 
completed in July, 1903 (R., 237-239). 

Finley described, in detail, the two machines built 
by him and the operation, in 1903, of the one installed 
at the Pasadena Canning Company’s plant. 


Regarding the pump bought by the East Side Com- 


pany in August, 1903, from the Baker Iron Works, 
Finley said: 


“Q. Do you know anything about the pressure 
of the water at the East Side cannery in Los An- 
geles in 1903, when they first started that machine? 

“A. Yes, it was weak. 

“Q. Do you know whether anything was done 
mmtnat regard? 

“A. Mr. Taylor ordered a pump. 

“Q. What was the purpose of such pump? 

“A. For the same purpose, to make the pres- 
sure sufficient to wash the disintegrated peel from 
the peach. 

“Q. Did you see that pump in place after- 
wards? 

ley es, I lielped install it. 

“Q. Is that the pump that is shown in one of 
these photographs? 

“A. Yes, I recognized that while I was look- 
ing through it a while ago. 

“Q. That is the photograph B-8s? 

XY ES, 

“Q. Did you ever afterwards build any more 
of these machines? 
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“A. Yes, | helped to build twoumore ame 
shaker” (R. 247). 


The actual shaker mechanism, pipes and Gem noz- 
zles, forming a part of the East Side Company’s ma- 
chine, completed in July, 1903, were identified by Fin- 
ley and offered in evidence as “Defendant’s Exhibit K”’ 
(R270). 


The bookkeeper, J. R. LUSBY, also testified to the 
fact of Finley’s employment, in 1903, to build the 
peach peeling machines, which he described (R., 294- 
5). Regarding its use, Lusby said: 


“MR. CHAPPELL—Q. When did the ma- 
chine go into full operation that year—when did 
the peach season begin in which the machine was 
used P 

“THE COURT—Which year are you speaking 
of now? 

“MR. CHAPPELL—Q. 1903. 

“A. Just the exact date I could not give you; 
along in July, middle or latter part of July” (R. 
299). 


Mrs. ALMA GRIER also described the Grier ma- 
chine and stated it was used at the Pasadena Canning 


Company in 1903 and thereafter during every season 
Upto Told) (R., 367). 


G. C. WATERHOUSE, manager of a school for boys, 
and son of ex-Mayor Waterhouse, of Pasadena, testi- 
fied he worked in the Pasadena Canning Company 
plant during the years 1902, 1903 and 1904. He fully 
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described the Grier machine and stated he saw it in 
use during the 1903 peach season (R., 373-5). 


F,. F. STETSON, a Southern California canner, also 
described the Grier machine and said he saw it in use 
at the East Side Canning Company’s plant during the 
1903 season (R., 389). 


FRANK H. SANBORN, a retired business man of Los 
Angeles, testified as follows: 


“Q. Now for whom did you work in Igor, 
1902 and 1903? 

nae Ivir. Stetson, 

“Q. Were you in Mr. Taylor's Cannery (East 
Side Canning Co.) during any of those years? 

OAS Yes agreat deals 

“Q. What process of peeling peaches did Mr. 
Taylor use during those years? 

VA lnerooi 2 andeg he used a lye process of 
peeling peaches. 

“Q. Tell us what that process consisted of and 
how it was worked at that time? 

“A. In Mr. Taylor’s cannery? 

N@:- Yes: 

“A. They had tanks, wooden tanks— 

“THE COURT—Q. That was 1go1, 2 and 3, 
you say? 

“A. Yes. The peaches were dipped into a tank 
and scalded and then into another tank and washed 
and so on until they were through several tanks. 

“MR. LYON—Q. At any time was that proc- 
ess changed? 

Mia ielere 

“Q. What was the change made at that timer 

“A. In 1903 they put in a machine and that 
scalded the peaches and it went from that into a 


176 


line of tanks or a line of tanks and carriers they 
were washed. 

“Q. After leaving the scalding tank do you re- 
member what was the first part of the machine 
after that? 

“A. Leaving the scalding tank they went on to 
a washing arrangement with sprays. 

“Q. Just describe that washing arrangement 
and the location of the sprays and how it operated 
at that time? 

“A. Coming from the scalder it went on to a 
platform, a cradle arrangement. 

“THE COURT—Q. Did it look anything like 
that thing over there? 

"A. Yes, thatois the style etearrangemenuent 
went on. 

“THE COURT—That is enough, there is no 
use piling up evidence and getting a repetition of 
the matter. 

“MR. LYON—That is all, Mr. Sanborn. 

“MR. CHAPPELL—WNo cross-examination” 


(R. 392). 

On other occasions, the lower Court also stopped 
defendant from putting in further proofs regarding the 
Grier invention. The said proofs were so overwhelm- 
ing that, as the lower Court said, there was no need 
of further piling up the evidence. Opposing counsel 
also tacitly admitted such to be the situation and re- 
frained from cross-examination. As heretofore stated, 
plaintiff’s counsel, in the lower Court, did not seriously 
question said Grier proofs. They amount to a demon- 
stration. 


W. F. HERMAN testified he was employed by Grier’s 
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company in 1902 and 1903 and, in May, 1903, saw 
Finley there working on the tanks. He described the 
Grier machine and stated it went into operation at the 
beginning of the 1903 peach season, which commenced 
in July (R., 354-360). 


Mary E. MAYES began working for Grier’s com- 
pany in 1902 and thereafter worked for it a number 
of seasons. She refers to the 1902 use of the lye 
process and the removal of the disintegrated skin by 
hosing it off. In 1903, she saw the use of Grier’s ma- 
chine, which she described. On September 6, 1904, 
she went to the World’s Fair at St. Louis (R., 385- 
388). 

In his brief, filed in the lower Court, Mr. Chappell 
States : 


“But it is believed that there must have been, 
in view of the identity of the structures, some in- 
ter-communication between Beekhuis and Grier, 
but as it is not material, because both are subse- 


quent to Dunkley, it has not been attempted to go 
into the matter.” 


In 1903, H. A. Beekhuis was the superintendent of 
the Hanford, California, plant of the California Fruit 
Canners Association. There is no pretense that he 
built any peach peeling machine before 1904 (R., 
473). It is to be noted that his patent, issued on 
September 3, 1907, upon his application filed on May 
25, 1904, was in interference with the Dunkley appli- 
cation. Possibly Mr. Chappell’s suggestion, of some 
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intercommunication between Beekhuis and Grier, is 
based on some information received by him from Mr. 
R. I. Bentley or from some other official of the Cali- 
fornia Fruit Canners Association. It will be recalled 
that on May 22, 1914, the Dunkley Company gave 
the California Fruit Canners Association a free license 
under the patent in suit and, in reference to such cir- 
cumstance, Mr. Bentley said: 


“A. The only talk that I had with Mr. Dunk- 
ley was this: that if he gave us a free license, nat- 
urally our interest lay with him, and we would 
do what we consistently could. 

“Q. Then you considered and do consider that 
the interests of the California Fruit Canners As- 
sociation are with the Dunkley Company at the 
present time in this litigation? 


eee es Meh 220), 


The reason for the granting of said free license will 
be hereafter commented on in connection with our 
discussion of the Vernon machine. 

However, even though Mr. Chappell’s suggestion 
may be based on information from such source, we 
believe the record herein confirms the correctness of 
such suggestion. The introduction in evidence of the 
letters, about to be referred to, was objected to on the 
ground that the same were immaterial and the objec- 
tion was sustained and excepted to. In our opinion 
said letters are so obviously material for many reasons 
that we shall refrain from arguing the question of 
their materiality. They speak for themselves. 


i? 


On August 4, 1903, M. J. Fontana, an officer of the 
California Fruit Canners Association, wrote to E. H. 
Kennedy, Superintendent of the Los Angeles plant of 
such Association, as follows: 


Pais. 4, 1902. 
“My dear Mr. Kennedy: 

“T intended to look how Grier & Waters are 
peeling their peaches but did not get the time. I 
therefore wish you would in some way or other 
find out what system they use. This ought to be 
attended to at once by some intelligent person and 
promptly reported to head office. A prompt atten- 
tion to above will be appreciated. 

“Yours truly, 
“M. J. FONTANA” (R. 397). 


This letter certainly shows that the California Fruit 
Canners Association had, in some way, found out that 
Grier was using some new method or machine for 
peeling peaches and was most anxious to find out just 
what it was. On August 5, 1903, Kennedy replied: 


b tipectiine GOs: 
“California Fruit Canners Association, 
“San Francisco, California. 
GENERAL SUPERINTENDENT. 
“Gentlemen :— 

“Replying to your favor of the 4th regarding 
system of peeling peaches employed by Grier & 
Waters, the writer was at Pomona a few days ago 
and was through Mr. Waters Cannery and we did 
not notice anything new in this line; he has a crude 
arrangement of dipping his peaches in a solution 
of soda but it is the same as it was five years ago, 
they use it very little if any and only then on pie 
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fruit, in fact we do not think he has used it since 
Grier left there, but peels all his fruit by hand 
with the Pomona peeling knife. 

“Grier works part of his fruit with the soda sys- 
tem, and has an arrangement of putting the fruit 
under hydraulic pressure of water after it has been 
treated by the soda, or in other words he has the 
water under about 70 pounds pressure and directs 
this against the fruit to remove all effects of the 
soda as well as peeling dirt, etc., and last season 
they turned out some very nice goods with it; 
have not heard what they are accomplishing with 
it this season and they only commenced work on 
peaches two days ago and do not know if they 
have used it or not this season. 

“Very truly yours, 
“CALIFORNIA FRUIT CANNERS ASSOCIATION, 
“Per E. A. Kennedy Ra og)e 


It will be noted Kennedy states he does not know 
what Grier was using at the time of writing the letter, 
to wit: August 5, 1903. In view of Kennedy’s inability 
to give the desired information and in view of the 
importance placed on the securing of it by Fontana, 
it 1s naturally to be presumed that the California 
Fruit Canners Association made further inquiries and 
ascertained that Grier was then using, in August, 
1903, his new machine embodying said shaker device. 
Having secured such information, it is, of course, 
most probable that the Association passed it along to 
Beekhuis, one of its superintendents. We believe, 
therefore, that Mr. Chappell is correct in his said 
suggestion; especially in view of the fact that he has 
other sources of information not open to us. 
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The testimony of Grier, of Mrs. Grier and of Clar- 
ence L. Kennedy, in reference to Grier’s conception 
and disclosure, during the peach season of 1902, 1s 
consistent with all the surrounding circumstances and 
is consistent with the ordinary laws governing human 
conduct. 

Grier could only carry on his experiments during a 
peach season and it is natural that he conceived the 
invention while carrying on and as a culmination of 
such experiments. The actual building of his peach 
peeling machine began in April, 1903, so he must have 
conceived the ideas embodied therein before that date. 
In view of the foregoing, it would be most remarkable 
if he did not conceive the invention during the 1902 
peach season, commencing the latter part of July and 
running through August and September. Therefore, 
there can be no reason to doubt that said witnesses 
were correct in fixing Grier’s date of conception and 
disclosure during the 1902 peach season. Kennedy’s 
letter to the California Fruit Canners Association fully 
corroborates the testimony to the effect that, during 
the 1902 peach season, Grier was using peeling jets 
Or spray to remove the disintegrated skin after its 
subjection to the lye-solution. Furthermore, said 
letter shows that, on August 5, 1903, and necessarily 
before that date, Kennedy knew of the use of peeling 
jets or spray, under a seventy pound pressure, as a 
means for the removal of the disintegrated skin. Here- 
after, we shall show that, at that very time, Kennedy 
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was using one of the Vernon machines embodying 
peeling jets or spray and rotating brushes for the 
removal of the disintegrated skin. 

There being no use for a peach peeling machine 
except during a peach season, it 1s evident that Grier, 
after conceiving his invention during the 1902 peach 
season, was most diligent in reducing to practice such 
invention because, as early as April, 1903, he had 
started to build two of said machines and had them 
ready for use before the next season to wit, the 1903 
peach season. 

We call attention to the full and complete proofs 
pertaining to the history of the Grier invention. Said 
proofs are of the nature and character of those held, 
in all of the decisions, as sufficient to prove an antici- 
pation of a patent. Said proofs stand unimpeached 
and were not even seriously questioned in the lower 
Court. The same not only comprise the oral testi- 
mony of a large number of reputable witnesses in a 
position to know the facts; but also embrace the vital 
part of the actual machine relied on; photographs 
of the remaining parts, which are still in existence, 
but of too bulky a nature to offer in evidence; the 
original books of entry showing the transactions per- 
taining to the building of and use of said anticipating 
machines; and original documents showing the pur- 
chase of parts of said machines. Furthermore, the 
oral testimony shows from whom, in California, 
various parts of said machines were purchased, thus 
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affording ample opportunity to the opposing party to 
check up the accuracy of said testimony. 

The respective dates pertaining to the respective 
activities of Grier and Dunkley in connection with 
their respective inventions are as follows: 


Grier. Dunkley. 
Conception August-Sept. 1902 August, 1903. 
Disclosure - : is : ue 
Model ——_—_—_———— October, 1903. 


Reduction to Practice July, 1903 August, 1904. 


It will be noted that Grier was the first to conceive 
and also the first to reduce to practice. Therefore, 
under all the authorities, he must be held to be the 
first inventor. Even if Dunkley be accorded August, 
1902, as his date of conception, nevertheless, Grier 


would still be the first inventor, as Dunkley was not 
diligent in reducing the invention to practice, he hav- 


ing allowed two peach seasons to go by without mak- 
ing a commercial machine. 

Furthermore, the burden was on plaintiff, to prove, 
beyond a reasonable doubt, that Dunkley made his 
invention prior to the public use of the Grier ma- 
chine in July, 1903. Of course, the proofs show, be- 
yond a reasonable doubt, that Dunkley’s first con- 
sideration of the invention was in August, 1903, when 
he discussed the matter with Brunker after the com- 
mencement of the Michigan 1903 peach season. 

In view of the fact that Grier was the first in- 
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ventor and that plaintiff failed to prove Dunkley’s 
date of invention was prior to the public use of the 
Grier machine in July, 1903, the Dunkley patent is 
invalid. 


VI. 
PRIOR USE OF VERNGN MACHINE. 


It is admitted that, during the months of July, 
August and September, 1902, at the Fresno, California, 
plant of the California Fruit Canners Association, 
the so-called Vernon machine was publicly and com- 
mercially used. It is also admitted that three addi- 
tional Vernon machines, each of a larger capacity 
than the 1902 machine, were built and installed prior 
to the 1903 peach season. During such 1903 peach 
season, said machines were commercially used by the 
said Association in its various plants. 

It is admitted that the 1902 Vernon machine em- 
braced the line of apparatus disclosed in the Vernon 
process patent No. 784,527 issued on March 7, 190s, 
upon Vernon’s application filed on November 22, 
foe2. Ihe patentee, C. J. Vernon, yas lalied son 
December 20, 1902, it a railroad wreck G(R 
During the 1902 peach season, he was superintendent 
of the Fresno plant of the California Fruit Canners 
Association. A copy of the Vernon patent appears 
at pages 742 to 744, inclusive, of the record herein. 
It 1s to be noted that saidepatent 1s for a Broce of 
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Peeling Fruit,” the patentee, Vernon, evidently be- 
lieving there was nothing new or patentable in the 
several devices included in the line of apparatus used 
in practicing the process. ‘Therefore, the apparatus 
referred to therein as being adapted for use in carry- 
ing out the process is not fully described in the 
specification or plainly or accurately shown in the 
drawings. Said apparatus is referred to as merely 
“one form of apparatus capable of employment in 
Cantyingwout the process. The patent beme ered 
process, Vernon’s patent solicitors evidently thought 
it sufficient to merely indicate the type of apparatus 
that could be used without giving the details of con- 
struction of such apparatus. Beginning at line 4o, 
page 1, of the patent, it is stated: 


“This process or method relates to the removal 
of the outer covering or peel from fruit or other 
articles and it consists, essentially, in cutting and 
pitting the fruit, conveying the same within a 
closed heated receptacle, progressing the fruit 
through a solution of caustic soda in said recep- 
tacle, then discharging the fruit into a solution 
containing alum, then immersing the treated fruit 
into cold water, thence discharging the fruit upon 
a brushing machine, thence into cold water, from 
which the fruit emerges in condition for transpor- 
tation to the place of deposit or otherwise.” 


Beginning at line 1, page 2, of the patent, it is said: 


obs provided with an endJess conveyor or 


belt 16, constructed to discharge the fruit upon a 
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brushing machine 17, where any particles of the 
outer covering or peel are removed from the fruit 
and from which the thoroughly peeled fruit is 
discharged, etc.” 


It will be noted that the so-called “brushing ma- 
chine’ is not described and the same is merely in- 
dicated in the drawings without any attempt to show 
the details thereof. However, it is stated that the 
fruit is “thoroughly peeled” on leaving such brushing 
machine. 

On the opposite page, are reproduced the Vernon 
patent drawings, which indicate, in a general way, the 
several devices making up the line of apparatus which 
may be used in carrying out the process. The lye 
or caustic soda tank, shown in the drawings, is of the 
type known as a “grasshopper” and is so referred to 
in the testimony. 

It is admitted that the “brushing machine,” form- 
ing a part of the Vernon line of apparatus, as actually 
used in 1902, was, in fact, an adaptation of the Baker, 
et al. “Fruit Cleaner, Brusher and /Vasher” disclosed 
in United States letters patent No. 616,284 issued on 
December 20, 1898. A copy of said patent, Defend- 
ant’s Exhibit F, appears at pages 883 to 886, inclusive, 
of the record herein. In his brief, filed in the lower 
Court, Mr. Chappell said: 


“The Vernon machine made use of the Baker- 
Chalker orange polisher for washing. A quantity 
of water was delivered on to the brushes and the 
fruit, which was rubbed by the brushes, etc.” 


No, 784,527. PATENTED MAR. 7, 1905 
C. J. VERNON. 


PROCESS OF PEELING FRUIT. 
APPLIOATION FILED NOV, 22, 1902. 


Patented Dec. 20, 1898. 
H. G. BAKER & L. 0. FERGUSON. 


BRUSHER, AND WASHER. 


No. 616.284. 


) 


J. M. BAKER, V. A. CHALKER 


, 


FRUIT CLEANER 


(Applicatio# filed Jan. 20, 1898.) 


2 Sheets~Sheet |. 


(No Model.) 
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On the opposite page is reproduced shect 1 of the 
Baker, et ai patent. The drawing, “Figure : is a 
longitudinal vertical mid-section” of the Baker ma- 
chine. In the drawing, one rotating brush A, the end- 
less belt or carrier E and the perforated water-pipe I 
are shown. As said drawing is a vertical mid-sec- 
tion view, the other rotating brush on the near side 
of the endless belt E is not shown, but it is of course 
to be understood that, in said machine, the fruit was 
carried along on the endless belt E between two 
rotating brushes and beneath the perforated water- 
pipe located directly above the endless belt. 

Regarding the water-pipe I, it is said, beginning at 
nier2s, pare 2 Of the Baker ct aly patent: 


“I indicates a water-pipe provided with perfora- 
tions i, arranged in three rows, one row along the 
bottom and a row along each side of the bottom 
row, so as to direct the water downward on to the 
fruit and sidewise on to the brushes while the same 
are in operation for washing fruit.” 


For the moment leaving out of consideration the 
“peeling jets’ or spray referred to in the Dunkley 
patent, it will be seen that the Vernon machine, as 
actually used more than two years prior to the Dunk- 
ley application date, admittedly embodied each and 
every element of all the respective combinations of 
elements respectively covered by the Dunkley claims 
in issue. Furthermore, it is admitted that, in the 
operation of said Vernon machine in 1902, water was 
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conveyed to the perforated pipe and issued from the 
perforations thereof. 

In the lower Court, opposing counsel, so far as we 
were able to understand their argument, urged only 
two grounds why the Vernon machine should not be 
adjudged a complete anticipation of the Dunkley 
patent. These grounds were: 


ist. That in the structure, shown in the Baker- 
Chalker fruit washer patent, the carrier-belt moves 
at a speed slower than the speed at which the rotary 
brushes move. 


2nd. That the 1902 water pressure at Fresno was 
insufhicient to cause the water to issue from the per- 
forated pipe in the form of peeling jets or spray. 

Upon said two grounds, oposing counsel based 
their contention that, in the operation of the Vernon 
machine, the brushes only did the peeling. 

Before considering said contention, it is necessary to 
first consider what is disclosed in the Dunkley patent. 
Whether or not the Vernon machine anticipates de- 
pends upon its substantial identity with the machine 
disclosed and as disclosed in said Dunkley patent. 

There is not a word said in the Dunkley patent in 
reference to the speed at which the carrier belt should 
run or what its speed is relative to the speed at which 
the rotary brushes run, or at what speed the rotary 
brushes run. Anyone, attempting to practice the in- 


vention disclosed in the Dunkley patent, would neces- 
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sarily be compelled to use his own judgment as to the 
proper speed at which to run the fruit through the 
machine. 

Furthermore, there is not a word said in the Dunk- 
ley patent as to the amount of water pressure required 
in the operation of the machine. The amount of said 
pressure is likewise left to the judgment of the one 
attempting to build and operate a machine in accord- 
ance with the said patent. 

The foregoing shows that opposing counsel are 
attempting to differentiate the Vernon machine from 
the Dunkley machine, as disclosed in the Dunkley 
patent, in respect to details not disclosed in said patent. 
However, the record conclusively shows that the 
Vernon machine peeled peaches by the use of peeling 
jets or spray and not by the action of the brushes 
alone. 

In his opening statement, in the lower Court, Mr. 
Chappell said: 


“The patent (Dunkley) indicates that the brush 
acts somewhat on the peach in abraiding the sur- 
face, but the principal work is done by the sprays, 
and the sprays are particularly claimed as instru- 
mentalities in the claims involved herein, and they 
are the principal instrumentalities we can show, 
because the machine will not peel a peach if for- 
sooth the sprays of water are cut off; if the ma- 
chine is then run, although the peach has been 
soaked, it will not be peeled; the peach passes too 
rapidly for one thing for the brushes to act upon 
it; but if it was run slowly the brush would sim- 
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ply move the peel to another place on the surface, 
and tt would not be gotten rid of; it needs the 
active agency of a spray of water striking against 
the peach to dash the disintegrated peel from the 
surface of it. It is also particularly necessary that 
the spray act upon the peach because of the irreg- 
ularities in the surface of the peach, the brush 
would not reach the cavity around the stem, or the 
irregularities on the crease of the peach, all of 
which are reached positively by the spray” (R. 56). 


Mr. Chappell is absolutely correct when he says 
that the brushes a/one, in one of these brush peach 
peeling machines, will not remove the disintegrated 
skin. That fact must be apparent, when one con- 
siders the nature of such skin. As said by Melville 
Dunkley in reference to the chemical action of the 
caustic soda solution on the skin: 


“THE COURT—Q. It reduces it to a gluti- 
nous mass or paste? 
rer es aR oe |). 


As said by Mr. Chappell, whether the peach goes 
through the machine rapidly or slowly is imma- 
terial; in neither case, will the brush alone remove 
the skin; as said by him: “but if it was run slowly the 
brush would simply move the peel to another place 
on the surface, and it would not be gotten rid of” 
(Re GO). 

In making said statement, Mr. Chappell was re- 
ferring to whole peaches (R., 55). Of course, his 
statement applies with all the greater force to half- 
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peaches such as were operated on in the Vernon ma- 
chine, it being obvious that the brushes could not 
possibly operate as efficiently on half-peaches as they 
could on whole peaches, and, therefore, could not 
possibly exert any material peeling action or effect. 
The round form and more regular contour of the 
whole peach makes it quite possible for the brushes 
to rapidly and uniformly rotate it, thus bringing every 
portion of the surface thereof in contact with the 
brushes, with the possible exception of the stem cavity. 
As said by Melville Dunkley, “. . . the peach 1s 
spun in all directions” (R., 64). Even so, Mr. 
Chappell says, the brushes will merely move the 
slimy, paste-like disintegrated skin from one place on 
the surface to another, without removing it. The 
peeling action. of the brushes on /alf-peaches, by 
reason of their irregular shape and not being round 
and adapted to spin and turn around uniformly, 
would necessarily be even less effective than on whole 
peaches; in other words, it would be nil. Even if the 
brushes could remove the skin by contacting with the 
surface of the whole peach, there would be, in the 
case of half-peaches, no chance of much of the sur- 
face thereof coming in contact with the brushes. Jt 
necessarily would be a hit and miss action as dis- 
tinguished from the certain and uniform action of the 
brushes on the spinning, round whole peach. 
Regarding the operation of the Dunkley machine, 
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in the absence of peeling jets of water, Melville 
Dunkley said: 


“THE COURT—Q. Without the action of the 
water jets the peaches would not deliver in a mer- 
chantable state? 

AS Nia 

“MR. WHITE—Q. As I understand you, that 
machine, without the operation of these sprays, 
would be a worthless proposition and could not be 
used commercially, is that correct? 

“A. I think that is very correct, yes’ (R. 83). 


The foregoing very conclusively demonstrates that 
no peach peeling machine, relying on the action of 
brushes alone for the removal of the disintegrated 
skin, could be used commercially or turn out a mer- 
chantable product. Such a machine, for any prac- 
ticable purpose, is worthless and no business man 
would tolerate its use for a moment in preparing 
peaches for market. The use of it would simply ruin 
the peaches run through it; as said by Melville Dunk- 
ley, from such a machine “the peaches would not de- 
liver in a merchantable state.” 

In regards to adapting in July, 1902, the fruit wash- 
ing mechanism of the Baker-Chalker patent, for use 
in the Vernon machine, Mr. H. G. Baker, one of the 
patentees named in the Baker-Chalker et al. patent and 
formerly connected with the H. K. Miller Manufac- 
turing Co., which made and sold the mechanism to 
the California Fruit Canners Association, said: 
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“Q. Now, you say you were called up there 
to see 1f you could give this machine more capac- 
ity. Please explain what you meant by that and 
what, if anything, you did? 

“A. The capacity simply meant that they could 
get more fruit through the machine in a given 
time; what I did to accomplish that end was two 
or three different things. Do you wish me to tell 
what those things were? 

mG Y Es, 

“A. This belt conveyor could be adjusted up or 
down as regards axis of the brushes, and by raising 
that belt conveyor it brought the fruit so high on 
the brushes that they did not act so much upon the 
fruit, and therefore would not retard the progress 
of the fruit through the machine so much and 
more fruit would go through on that account; by 
putting the brushes a little wider apart more frutt 
would pass through because they would act less 
upon tt. 

“Q. Now, in that washer that was so installed— 

“A. Then one other thing we did, when that 
machine was sent up there from the shop the 
brushes both rotated inwards on the conveyor, or 
the brushes rotated in opposite directions, both in- 
ward and downward on the conveyor, and I shifted 
one of the axis on the front end of the machine 
so that they both revolved in the same direction, 
and that also turned the fruit and let it go through 
much faster” (R. 106). 


The foregoing changes, made at Fresno in July, 
1902 (R., 110), in the fruit washer mechanism, show 
that it was fully appreciated the peaches could be 
rapidly carried through the machine. Said changes 
also clearly show that the brushing action of the 
rotary brushes was not alone relied on to remove the 
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disintegrated skin. Said changes were expressly made 
for the purpose of minimizing the brush action and 
limiting it practically to a mere turning of the fruit. 
As said by Mr. Chappell, said brushing action alone 
would not remove such skin in any event and there- 
fore, it was impossible to rely on it to perform that 
function. Therefore, in making said changes, Baker 
so adjusted the parts of the machine that the action 
of the brushes was primarily merely to turn the fruit. 
The changes made, to increase the pressure of the 
water used with the machine, also clearly show that 
Vernon, and those working with him, fully under- 
stood that it was principally the water, and not the 
brushes, that removed the skin. Baker intentionally 
minimized the brush action and Vernon intentionally 
increased the water jet effect. 

After referring to the changes made early in July, 
1902, by Baker in the machine, R. B. Way, said: 


“MR. CHAPPELL—Q. To what extent did 
the brushes act on the peach or peaches as they 
passed through the machine; were you able to sec 
any brush mark of any kind? 

“A. Not after we raised the conveyors up, I 
don’t remember that we ever saw any brush marks 
on‘fhem” (R. 138). 


It will be noted that opposing counsel ignore the 
changes made by Baker in the washer mechanism for 
the purpose of adapting it for use in the Vernon peach 
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peeling machine. They base their contentions on the 
Baker-Chalker patent alone. 

That there was plenty of water directed on to the 
half peaches, while passing between the rotary brushes 
in the Vernon machine, is admitted by Mr. Chappell, 
who, in his brief filed in the lower Court, said: 


“Further than that, it conclusively appears that 
while there was a considerable volume of water 
delivered on the peaches, the same was not de- 
livered by any jet action, but simply dropped down 
in a flood upon the peaches and on the brushes 
for a general flooding of same, as distinguished 
from any spray action, the object being to permit 
the brushes to do their work and a flood of water 
to carry away any disintegrated peel or accumula- 
tions that have been displaced by the action of the 
brushes.” ; 


The imaginary mode of operation, described by Mr. 
Chappell, is not consistent with any of the testimony ; 
yet Mr. Chappell’s said description of the Vernon 
machine’s mode of operation was apparently adopted 
by the lower Court in its opinion herein (R., 697). 
Admittedly, said “considerable volume of water,” said 
“flood of water’ came out of the perforations in the 
pipe in the Vernon machine. The only form in which 
it could so issue from said perforations or holes, would 
be in the form of spray or jets. The record herein 
shows and opposing counsel, Mr. Miller, at the oral 
argument, admitted that the natural water pressure 
in Fresno was 35 to 37 pounds. Hesaid,“. . . we 
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“have simply to remember that the pressure there at 
“Fresno from these artesian wells feeding and supply- 
“ing water to a tank, that 1s, the water pressure down 
“there at Fresno 1s not more than about 35 pounds 
“from 35 to 37 pounds . . .’ (R., 686). Said 
pressure 1s, of course, the natural pressure, in the 
absence of the use of any pump for increasing it. The 
Dunkleys do not even pretend they ever used a pres- 
sure exceeding 40 pounds at any time prior to the 
filing of the Dunkley application, which was after the 
1904 peach season. Furthermore, the Dunkley patent 
does not contain a single word as to the amount of 
pressure to be used or required and it is to be remem- 
bered that the expression “peeling jets’ 1s not found 
in the Dunkley application as filed. 

In regards to the pressure of the water used in 
connection with the Dunkley machine, Melville Dunk- 
ley said: : 


“A. We have used pressure of from perhaps 
40 to 125 pounds. 

“Q. And when you increased from 40 pounds 
to 125 pounds were you enabled, by reason of such 
change, to use a caustic soda solution of less 
strength? 

“A. The pressure which gives you the best re- 
sults in the use of all of the work of this output, 
that is, that allows you to use the minimum of 
caustic soda and the minimum of water consump- 
tion from our experience has proven to be around 
70 to 75 pounds. 

“THE COURT—What counsel is asking you 


is this: Does the greater pressure enable you to 
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use a weaker solution in the disintegrating process? 
“A. The pressure from 40 pounds, raised to 70, 
will allow you to do that, and will save the use of 
caustic soda; I do not believe that the raise from 
70 pounds up will be of much benefit” (R. 91). 


Without the use of any pump in the line, the 
pressure of the water used in the Vernon machine was 
admittedly only 3 to 5 pounds less than the maximum 
pressure used by the Dunkleys at any time prior to the 
filing of the Dunkley application. Of course, no par- 
ticular pressure is mentioned in the Dunkley patent. 
If it requires invention to determine what pressure 
should be used, the Dunkley patent 1s void for failure 
to disclose how the invention, covered thereby, can 
be practiced. Jf it does not require invention to de- 
terminate the right pressure to use, then there was no 
invention on Dunkley’s part in view of the prior use 
of water under 37 pounds pressure in the Vernon 
machine. Even before the installation of the pump, 
in connection with the water supply for the Vernon 
machine, about the first of August, 1902, there could 
have been little difference in the effect produced by 
Vernon’s jets of water under 35 to 37 pounds pres- 
sure and Dunkley’s jets under 40 pounds pressure. 
In each case, the jets of water played on the peaches, 
and, therefore, must have produced substantially the 
same results. Furthermore, the peeling effect of the 
jets depends upon two factors, to wit: strength of lye 
solution and pressure of water. In the Dunkley patent 
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no specific data is given in regards to either of said 

factors. Said matters are left to one’s judgment. 
Regarding the installation of the pump to increase 

the water pressure, defendant’s witness, Way, said: 


“XQ. When was the pump put into the line 
that you referred to? 

“A. My opinion now is that it was put in about 
the first of August, or directly after—just about 
the time the bulk of the peaches began to come in. 

“XQ. Was the pump taken out at the time you 
lett there 

‘x. No, not tomy knowledge, it was nota! 
don’t know. 

* * * 

“XQ. Are you sure that the pump was put into 
the line that led to the spray pipe? 

pe ces: 

“XQ. What makes you so sure of thatr 

“A. Because that was our main trouble with 
the water. 

“XQ. That is, you could not get enough water? 

“A. We could not get enough water, yes” 


(er) 

The foregoing certainly shows that the operators 
of the Vernon machine in 1902 were relying on the 
pressure of the jets to peel the peaches. Otherwise, 
why was the brush action reduced to a minimum and 
the jet action increased by the installation of a pump? 
Furthermore, when the pressure was increased by the 
installation of the pump, it is quite obvious that the 
jets necessarily peeled or removed the disintegrated 
skin. The jets admittedly played on the peaches and, 
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under such a pressure, could not do otherwise than 
remove the disintegrated skin. Jets, under the same 
pressure, behave the same in California as in Michi- 
waz. he Court @f Appeals fot the District of 
Columbia recognized said fact in comparing the 
Dunkley and Beekhuis machines. It said: 


“The skin of the peach having been disinte- 
grated by the action of the hot solution of lye, 
that is to say, cut or broken and loosened from the 
pulp, was, to say the least, as easily removed by 
one jet as another.” 


Plaintiff's own witness, Fontana, says that when he 
went to the Fresno plant in 1904, he found the said 


pump. 


“Q. Did you find any pump there when you 
went there? 

bee, YES. 

~THE COURT—O. AiiatWed to the ue? 

wie sttacecd we nthe line yes *(R.,7473). 


Pvewhave heretofore referred to the fact that the 
California Fruit Canners Association was granted a 
free license by the Dunkley Company on May 22, 
1914. A copy of said license appears at page 223 of 
the record. Mr. Robert I. Bentley, General Manager 
of said Association, was called at a witness by defend- 
ant to develop the facts pertaining to said free license 
and the consideration therefor. Mr. Bentley said: 


“Q. In consideration of this license which you 
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have just produced, did the California Fruit Can- 
ners Association agree to refrain from giving in- 
formation in regard to the prior use of such ma- 
chine and processing by the California Fruit Can- 
ners Association in 1902 and 1903? 

oh. No: 

“Q. Was there no talk about that? 

“A. We did not agree to do anything other 
than embodies in the agreement. 

“Q. Was there any understanding, gentlemen’s 
agreement or talk about that in any manner? 

“A. The only talk that J had with Mr. Dunk- 
ley was this: that if he gave us a free license, nat- 
urally our interests lay with him and we would 
do what we consistently could. 

“Q. Then you considered and do consider that 
the interests of the California Fruit Canners Asso- 
ciation are with the Dunkley Company at the pres- 
ent time in this ee 

noe Yes) (Re 20,,) 6 eel a 

“MR. LYON—Q. Your Association, the Cali- 
fornia Fruit Canners Association, in January of 
this year, received a request from Mr. E. H. Ken- 
nedy of Los Angeles and Lankershim, for leave to 
inspect your Los Angeles plant in regard to cer- 
tain measurements of machines and so forth, did 
it note 

“MR. MILLER—We object to that as imma- 
terial and incompetent, something occurring after 
the commencement of this suit, in fact only a very 
few months ago, last January. 

“THE COURT—What is the purpose of thise 

“MR. LYON—I want to show in connection 
with the statements of the witness that they have 
considered their interests were with the plaintiff in 
this case, they have refused all information in this 
connection and have refused access to their records 
and that they wrote letters to us to that effect, that 
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they could give us no information or assistance 
whatever, and they would give none. 

“THE COURT—I do not see the materiality 
of that; he is not a party. 

“MR. LYON—It is to excuse absolutely the 
non-production of the officers of the California 
Fruit Canners Association, and to show that inas- 
much as their interest is with that of the plaintiff 
in this case, if the plaintiff wants the evidence of 
these parties in this case, it is their duty to produce 
them. 

“THE COURT—How is that? 

“MR. LYON—Simply to explain the reasons 
why we do not call the officers of the California 
Fruit Canners Association in regard to this Ver- 
non use, showing that they are hostile to us. 

“THE COURT—That does not excuse any- 
thing; you cannot assume because one’s interest 
was a certain way that he is going to come here 
and falsify; that is no presumption that follows, 
whatsoever; it is a consideration that the Court 
may take into its mind in detemining whether a 
witness is stating the truth, that his interests are 
a certain way, but you cannot presume a man is 
going to tell a falsehood because it is against his 
interest. I have an idea what you want to get 
at, but you are not taking the proper way. Of 
course, I cannot advise you” (R. 227). 


The lower Court’s view, in respect to the fore- 
going situation, is quite different from that taken by 
the United States Supreme Court in respect to a simi- 
lar situation arising in a patent suit in which the 
patent was held invalid by reason of one, other than 
the patentee, being the first inventor. In that suit, 
Coffin v. Ogden, 85 U. S., 120, the bill was dismissed 
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by the lower Court, the complainant appealed and the 
Supreme Court, in affirming the lower Court’s de- 
cision, said: 


Die appllgants called no witnesses at Pitts- 
burg or elsewhere to contradict or impeach those 
for the appellees. Brossi was subjected to a vig- 
orous cross-examination, but, in our judgment, it 
in nowise diminishes the effect of his testimony 
in chief. The counsel for the appellants asked 
with emphasis, in the argument here, why the 
defendants had not called Jones, of the firm of 
Jones, Wallingford & Co.? The question was 
well retorted, why was he not called by the other 
sider He does not appear in a favorable light. 
He prevented Erbe, who was in his employ, from 
going to New York to testify in behalf of the de- 
fendants, and avowed a determination to prevent, 
if it were possible, their obtaining the testimony 
of Brossi, Masta and Patterson. It is difficult not 
to regard him with a feeling akin to that which 
attends the presumptions i odium spoliatoris. 
We entertain no doubt that the testimony of all 
these witnesses is true in every particular, includ- 
ing the statement of Brossi as to putting the lock 
on the door. Jf that were false, doubtless Jones 
would have been called to gainsay it. His hostil- 
ity to the defendants is a sufficient reason for their 
not calling him for any purpose.” 


As stated before, Mr. Bentley was called by the 
defendant for the sole purpose of explaining the ex- 
traordinary situation embracing the granting of an 
absolutely free license by the plaintiff herein to the 
California Fruit Canners Association in consideration 
of that Association doing “what it consistently could.” 
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Defendant’s counsel did not question Mr. Bentley re- 
garding the construction and use of the Vernon ma- 
chine because he was a hostile witness. However,: 
plaintiff's counsel did not call him as a witness, and, 
when he was on the witness stand as defendant’s witness, 
they carefully refrained from questioning him regard- 
ing such Vernon machine. Why? If the testimony of 
defendant’s numerous witnesses regarding the Vernon 
machine were false, why did plaintiff's counsel refrain 
from having Mr. Robert I. Bentley deny the truth 
of said testimony? Mr. Bentley is a very prominent 
citizen in this community. He is widely known, bears 
an enviable reputation and his testimony, in any mat- 
ter, would necessarily have great weight with any 
Court. He, of all others, would have proved the most 
valuable witness for plaintiff, that is: provided the 
testimony of defendant’s witnesses had been false. 
However, it was not false, and, therefore, Mr. Bent- 
ley was not available to plaintiff as a witness regarding 
the Vernon machine. Evidently, he could not be 
handled like Schau was; evidently he was of a type 
different from the two Dunkleys; therefore, plaintiff 
did not call him as a witness. 

In order to show that, prior to granting a free 
license to the California Fruit Canners Association, 
plaintiff had gained knowledge of the public use of 
the anticipating Vernon machine in 1902, and that the 
granting of said free license was for the purpose of 
suppressing, as far as possible, proof of such antici- 
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pating use in any suit brought for the infringement 
of the Dunkley patent, defendant’s counsel asked Mr. 
Bentley if, on Bebmuary, 7, 1007 mbciotcme tine 
Milans, a Notary Public for the District of Columbia, 
he made theWaindavit read 4omimmeaseameant ol ane 
question and appearing on pages 217 to 221, inclu- 
sive, of the record herein. The objection to the ques- 
tion was sustained and the Court’s ruling on said 
objection is assigned as error. We submit that the 
making of said affidavit and plaintiff's knowledge of 
the same, before the grant of said free license, were 
both facts relevant and material to the issues herein 
raised by the defense that plaintiff does not come into 
Court with clean hands. The materiality of said affi- 
davit in respect to its acquainting plaintiff with the 
prior use of the anticipating Vernon machine and 
thus prompting plaintiff to grant such free license for 
the purpose above specified, is shown on the face of 
the affidavit. In it Mr. Bentley says: 


ROBERT I. BENTLEY, being first duly sworn, states 
as follows: 


“That he is forty-eight years of age; a resident 
of San Francisco, State of California; that since 
the year 1899 he has been the General Manager 
of the California Fruit Canners Association; 
* * * that during his experience as Manager 
of the said corporation he has been brought in 
contact with the various methods and machines 
employed by the corporation in its different plants 
in the State of California, and is familiar with 
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various machines used at different times for re- 
moving the peel from peaches; that during the 
fruit season of 1902, namely during the months 
of July, August and September in said year, there 
was installed and publicly used and operated at 
the factory of the California Fruit Canners Asso- 
ciation, the corporation above named, at Fresno, 
California, a machine which deponent verily be- 
lieves was made by a party named Miller at Glen- 
dora, California, and which was built for the pur- 
pose of removing the peel from peaches after the 
peach had been subjected to or placed in an al- 
kali bath; that the machine was purchased by the 
said corporation for the purpose of removing the 
skins from peaches and was a machine wherein 
two long rotary brushes were employed arranged 
parallel with each other and separated so as to 
leave a space there between and rotated by suit- 
able mechanism; that between the brushes and 
slightly below the same, was an endless carrier 
which was connected up to the driving mechan- 
ism of the machine and was supported below its 
upper course by a platform or support. This car- 
rier extended the length of the machine and was 
used to receive the peaches fed into the machine 
and to carry them forward between the brushes; 
that in addition to the two rotating brushes and 
the endless carrier there was a water pipe ar- 
ranged slightly above the brushes, but directly in 
line with the carrier, so that the pipe lay in a 
plane between the two brushes and slightly above 
the brushes. This pipe had three rows of per- 
forations extending throughout its length and was 
coupled up with the water mains of the City of 
Fresno, The machine was provided with a con- 
veyor for conveying the peaches from an alkaline 
bath on to the endless carrier and thence by 
means of the endless conveyor carried forward be- 
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tween the brushes. As the peaches progressed 
through the machine and between the brushes, 
they were directly subjected to the jets of water 
issuing from the perforations in the pipe under 
water-main pressure and were also turned and 
moved by the brushes, the brushes and the water- 
jets together serving to remove the skin which 
had been previously treated to the alkaline bath. 

“The said so-called Baker et al. machine which 
was used for removing the peel from the peaches, 
in the aforesaid corporation’s factory at Fresno, 
California, was used publicly and openly and 
handled the entire tonnage of peaches as received 
at the said Fresno factory of the said corporation 
during the said months of July, August and Sep- 
tember, 1902; and that the said pack amounted 
to about one hundred thousand cases of twenty- 
four cans each, each can containing, as deponent 
now verily believes, five peaches to the can. * * *” 


Mr. Bentley’s attitude towards the plaintiff was 
necessarily most friendly. He stated he considered 
the interests of his own company, the California Fruit 
Canners Association, to be identical with the interests 
of the Dunkley Company in this litigation (R. 226). 
Of course, said interests were identical. Think of 
the advantage the California Fruit Canners Associa- 
tion would have, in operating under a free license, 
over all its competitors compelled to pay a royalty 
for the privilege of using an invention covered by 
the Dunkley patent. In view of the foregoing, why 
did plaintiff’s counsel refrain from questioning Mr. 
Bentley regarding the Vernon machine? Regarding 
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such a situation, the following remarks of Judge 
Brown in the case of American Bell Tel. Co. v. Na- 
tional Tel. Mfg. Co., 109 Fed., 1018, are most per- 
tinent: 


‘“As counsel says, there are occasions in the 
world when the paucity of proof in the affirmative 
is positive proof in the negative. Considering the 
great importance of establishing by other wit- 
nesses experimental results inconsistent with Ber- 
liner’s express denial in his application, and the 
entire lack of any explanation of the absence of 
several witnesses who could testify upon this issue, 
the presumption is justified that the testimony of 
these witnesses would be unfavorable to the com- 
plainant. Jf a party has it peculiarly within his 
power to produce witnesses, whose testimony would 
elucidate the transaction, the fact that he does not 
do it creates the presumption that the testimony, 
if produced, would be unfavorable. Graves v. 
mee TsO >, 118; Kankle v. buliiany, 153 
WS, 200-2256 Ciifion v. U. S., 4.haew., 242.” 


Plaintiff called only one witness to testify regarding 
the Vernon machine as used in 1902 and 1903 and 
opposing counsel was most careful not to ask him 
any questions regarding the construction or mode of 
operation of satd machine. However, the witness 
made a most lamentable blunder, misunderstood one 
of counsel’s questions and thereby upset counsel’s 
carefully laid plan to keep the witness away from 
any discussion of the details of construction or mode 
of operation of said machine. The said witness, 
T. B. Dawson, is the Assistant General Superin- 
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tendent of the California Fruit Canners Association. 
He testified as follows: 


“Q. Were you familiar with the machinery 
used at the plant of the company at Fresno in the 
year 1902 and 3° 

Ba eame Cel 

“Q. By what name was the process known that 
was used there? 

“A. For peeling purposes? 

‘A. It was the Vernon machine. 

“THE COURT—Q. In what year? 

“MR, CHAPPELL—1902 and 1903. 

Who installed the machine there, if you 
know? 

vAe VAt Fresno Vir W enon, ineice2, 

. Do you remember his first name? 

“A. No, I do not. 

“Q. Was it Charles J. Vernone 

“A. Possibly. 

. What became of the machine there in- 
stalledr 

“A. We used it I think two years; I don’t know 
what became of it eventually. 

“Q. Were similar machines installed at other 
places in the plants of the California Fruit Canners 
Associatione 

"A. Vo the best of my recollection there were 
two or three machines installed in 1903; two posi- 
tively; I cannot say positively about the third 
machine. 

“THE COURT—Q. In your canneries? 

ae Ves: 

“MR. CHAPPELL—Q. What became of those 
machines, if you know? 

‘A. Well, eventually they were done away 
with, I don’t know what became of them. 
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“Q. What method or process followed the use 
of these machines? 

“A. It was the use of caustic soda and we had 
machines with brushes for brushing the peeling off 
after it passed through the caustic soda; the 
brushes had sprays of water playing on them. 

“Q. I guess I did not make myself clear; what 
machines succeeded these machines in the plants of 
the California Fruit Canners Association? 

“A. What we called the Beekhuis machine” 


e033). 


Neither before nor after the witness made the un- 
fortunate blunder of telling about the sprays in the 
Vernon machine, notwithstanding he was not asked 
about said machine, did opposing counsel ask him any 
questions concerning the construction or mode of oper- 
ation of said machine. 

Notwithstanding the fact that plaintiff only called 
one witness, Mr. Dawson, who had any knowledge 
of the Vernon machine as used in 1902 and 1903 and 
notwithstanding the fact that he, plaintiff’s own wit- 
ness, corroborated defendant’s witnesses in respect to 
the sprays of water being present and used in the Ver- 
non machine, opposing counsel had the hardihood to 
address the lower Court as follows: . 


“The use by the California Fruit Canners As- 
sociation is shown to be that of a brush machine. 
They: never had water pressure at Fresno that 
would supply water for a spray, it was a brushing- 
machine, and we showed by the testimony of Mr. 
Dawson this morning that not only was that ma- 
chine which was a Vernon machine, but also the 
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machine at Los Angeles and also at Hanford was 
superseded by the machine of Beekhuis which went 
into interference with Dunkley, the Beekhuis pat- 
ent being offered in evidence by the defense, so 
that so far as that 1s concerned we are entitled to 
the date of the conception of Mr. Samuel Jf. 
Dunkley for his invention in August, 1902, tt ante- 
dates any of those devices so far as they are shown 
to have any spray and none of them were shown 


to be effective until long afterwards” (R. 653). 


The witness, H. G. BAKER, who saw the Vernon 
machine in operation in July, 1903, said: 


“Q. Describe the action of the water and of 
the brushes on the fruit, as you observed it at 
that time? 

“A. The brushes themselves turned the fruit 
over as they touched it, and the water washed the 
skin off; there was not much left but this disin- 
tegrated soft pulp, like a pulp almost. 

“Q. Can you describe to us the spray or jets 
of water as you observed them on that machine 
at that time? 

"A, I have described the direction of wthese 
jets; these jets hit the fruit, and one of them hit 
directly on the fruit; the others possibly but the 
edge of the fruit as it went down and sure hit 
the brushes” (R. 108). 


R. B. Way, on the same point, testified: 


“Q. Did you say this pipe was perforated? 
Please explain how or in what manner it was per- 
forated? 

“A. When we first set up the machine, that 
pipe consisted of a tin or galvanized iron, I am 
not positive which, and it was perforated on the 
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under side, and that made the spray of water which 
washed the peeling from the peach as the peach 
passed through between the brushes” (R. 127). 


NEWTON LUSHBAUGH testified as follows regarding 
the Vernon machine as used in 1902: 


“MR, CHAPPELL—Q. What was the relative 
work of the brushes and of the sprays—how did 
they work together on the Vernon machine, as 
you saw it worked during the season of 1902? 

“A. What do you meane 

“THE COURT—Q. He means what was the 
function that the brushes performed and what did 
the water accomplishe 

“A. I think they both worked together in re- 
moving the peeling, that is the best answer I can 
make. 

[oO Cant you tell more definitely the effect 
of each instrumentality? 

“A. Well, the peaches were fed in, that 1s, 
on the upper portion of the belt running between 
the brushes, and as they passed on down by gravity 
to the lower end of the brushes, with the water 
spraying on them, it removed the skin.’ 


Other witnesses, called by defendant, testified to 
the said general effect, but, in view of the testimony 
of Dawson, the only witness called by plaintiff as to 
the 1902 and 1903 operation of the Vernon machine, 
Wwe can see no necessity of referring to such other 
testimony. Plaintiff's said witness Dawson refutes 
the contentions of plaintiff’s counsel regarding the 
absence of the spray action in the Vernon machine. 
His testimony shows that the water did issue from 
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the perforated pipe in the form of spray and plain- 
tiff did not call Bentley to contradict either its said 
witness Dawson or any of defendant’s witnesses on 
that point. However, the lower Court apparently ig- 
nored or overlooked, not only all the testimony of 
defendant’s numerous witnesses but also the testimony 
of plaintiff's witness Dawson and adopted opposing 
counsel’s views on the matter. 
In its opinion herein, the lower Court stated: 


“It is claimed that the evidence here is in some 
respects substantially different from that which 
was presented to that Court, but I am unable to 
find that there is any such essential difference as 
to warrant this Court in holding other than in 
accord with the conclusion reached by the District 
of Columbia Court.” 


We have heretofore shown that the only real issue 
presented to the Court of Appeals for the District 
of Columbia was whether or not Dunkley was enti- 
tled to amend his application by inserting therein the 
claims he had previously seen in the Beekhuis patent 
and calling for “peeling jets.’ ‘Phe remarkable fea- 
ture of the lower Court’s opinion is that, although on 
its face professing to follow the decision of the said 
Court of Appeals, it, in reality, is inconsistent with 
said decision in respect to the only point decided 
thereby, to wit: the mode of operation of the Dunk- 
ley machine. We have shown that the said Court of 
Appeals was not called on to decide the truth or fals- 
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ity of Dunkley’s history of his invention and that the 
record, in the Dunkley-Beekhuis interference, differed 
from the record herein in respect to the most vital 
fact in the history of the Dunkley invention, to wit: 
the date of building of the model machine. Yet, the 
lower Court finds there is no “such essential diff er- 
ence’ between said records as to warrant it “in holding 
other than in accord with the conclusion reached by 
the District of Columbia Court.” 

Regarding the Dunkley machine, the lower Court 
said: 


“The plaintiff's device operates upon quite a 
different principle. It has the rotating brushes 
but has these peeling jets of water, which are 
themselves the efficient means of washing off the 
disintegrated skin of the peach after it has been 
put through the lye process, and the brushes serve 
the subsidiary purpose of agitating the fruit and 
of turning it for the purpose of presenting its 
different surfaces to the jets of water to enable 
them to do the efficient work of cleansing the skin 
after its disintegration by the lye-bath; 

(R. 698). 


The foregoing findings are inconsistent with the 
plain language of the Dunkley patent and with the 
decision of the Court of Appeals allowing Dunkley 
to insert in his application, claims calling for peel- 
ing jets. 

When one stops to consider the nature of Dunk- 
ley’s application as filed on November 29, 1904, and 
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as prosecuted by him up to the time he saw the Beek- 
huis patent containing claims calling for peeling jets; 
when one stops to consider that up to said time, Dunk- 
ley was emphasizing the pee/ing action of the brushes 
in his machine without the remotest suggestion that 
the water spray alone could remove the disintegrated 
skin; when one stops to consider that various tribun- 
als of the Patent Office decided he was not even en- 
titled to insert claims calling for peeling jets be- 
cause of the lack, in his application, of a disclosure 
of any such mode of operation; and finally, when one 
stops to consider that the Court of Appeals of the 
District of Columbia only allowed Dunkley to insert 
the “peeling jet’ claims because he had mentioned 
water spray as striking the peach, and, in its opinion, 
said “spray” would necessarily assist the brushes in 
removing the disintegrated skin, it is certainly most 
astonishing to find opposing counsel now contending 
and the lower Court finding that the Dunkley ma- 
chine is one in which jets or sprays do the peeling 
and the brushes merely turn and advance the peaches! 
In other words, the Dunkley machine went into the 
Patent Office with all the emphasis on the brushes 
as the principal peeling means and came out of that 
office as one with all the emphasis on the water-spray 
as the principal peeling means; the said change having 
been brought about by reason of Dunkley seeing the 
Beekhuis patent! | 

However, the decision of the Court of Appeals 
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for the District of Columbia prevents the Dunkley 
patent from being properly given any such construc- 
fiom =I hat Court stated: 


“Tt is to be observed that none of the counts 
define the water jets as constituting the sole peel- 
ing means. The counts of the issue are satisfied 
by a construction in which peeling water jets enter 
into the operation of removing the skins whether 
they be exclusively employed to remove the skins 
or not. And in neither machine as described and 
constructed are the water jets shown to be the 
exclusive means of peeling.” 


If the counts “are satisfied by a construction in 
which peeling water-jets enter into the operation of 
removing the skins, whether they be so exclusively 
used or not, then the said counts are anticipated by a 
structure in which peeling water jets enter into the 
operation of removing the skin, whether they be so 
exclusively used therein or not. We have heretofore 
shown that the words “peeling jets” are not found in 
the Dunkley application as filed, the term water spray 
having been held an equivalent expression. The tes- 
timony of witnesses, called by both parties, show the 
action of the water spray in the Vernon machine. 
Said spray or jets necessarily assisted or “entered into” 
the peeling operation and, therefore, said Vernon 
machine is an anticipation of the Dunkley peeling jet 
claims, according to the construction thereof by said 
Court of Appeals. As said by that Court, in refer- 
ence to the Dunkley machine: “This comprises in 
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“the combination the jets of water which he evidently 
“realized aided in the removal of the skins when dis- 
“integrated by the alkali solution. That he did not 
“realize the full extent of their agency cannot de- 
‘“prive him of the benefits accruing from their use.” 

Can it be seriously contended that Vernon, and 
the others familiar with the operation of the Vernon 
machine in 1902, did not realize that the water spray 
or jets aided in the removal of the skins? Can it be 
seriously contended that, in the operation of said ma- 
chine, in 1902, said water spray or jets, striking the 
peaches, did not aid in the removal of the disinte- 
grated skin? If said spray or jets did so aid in the 
removal of the skins, and the uncontradicted testi- 
mony of the witnesses shows it did, then the Vernon 
machine must be held a complete anticipation of the 
Dunkley patent. 

We have heretofore referred to the fact that, in the 
Dunkley machine there was actually more brushing 
surface provided than in the Vernon machine, thus 
showing that the peeling action of the brushes was 
more relied on in the Dunkley than in the Vernon 
machine. The endless belt or carrier, in the Dunkley 
machine, is made up of brushes and Dunkley ex- 
pressly states said carrier not only conveys the peaches 
but brushes them. The corresponding carricr in the 
Vernon machine did not have a surface made up of 
brushes, as said cartier served only to convey the 
peaches. 
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The significance of said Court of Appeals decision 
is to be found in its statement: 


“But let it be conceded that Dunkley was not 
fully aware of the effective action of the jets of 
water and relied chiefly upon the action of the 
brushes to remove the skins; tn 


In other words, in the opiinon of the Court, it was 
immaterial whether or not the brushes, in the Dunk- 
ley machine, were the principal means for removing 
the skin, provided the water spray or jets aided in 
such operation. If said spray aided in the peeling 
operation, then, in that Court’s opinion, Dunkley was 
entitled to claims covering such spray or jets as peel- 
ing spray or jets. Therefore, it is immaterial whether 
@r not, in the Vernon machine, the brushes were 
chiefly relied on to remove the skin, provided the 
water spray or jets therein aided in the removal of 
the skin. If the said spray or jets so atded in the 
removal of the skin, then the Vernon machine, equally 
with the Dunkley machine, must be held to embody 
“peeling jets” and, therefore, must be held to be a 
complete anticipation of the Dunkley patent. 

Plaintiff’s only witness, beside Dawson, who testi- 
fied regarding the Vernon machine, was Mark E. 
Fontana. Fontana took charge of the Fresno plant 
of the Association in 1904. In the spring of 1902, 
before the Vernon machine was built, and in the 
summer of 1903, before the machine was in operation, 
he visited the plant (R. 474). Therefore, he did not 
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see said Vernon machine in operation at the Fresno 
plant, either in 1902 or in 1903. Plaintiff’s witness 
Dawson said that said machine was used two years. 


“A. We used it I think two years; | don't 
know what became of it eventually” (R., 633). 


In i904, Fontana increased the pressure of the 
water running to the spray pipes by substituting a 
larger pipe from the main water line and putting in 
a new pump in the place of the one he found there 
(R. 472). He says he also put some spray pipes over 
the conveyors in the water tanks and over some of 
the chutes in the line of apparatus (R. 472). Whether 
the Vernon machine was used in 1904, or whether 
the Beekhuis machine was substituted in its place that 
year, does not appear from Fontana’s testimony. 
However, according to Dawson, the Vernon machine 
was used only in i1go2 and 1903. Therefore, what 
Fontana did in 1904, in reference to putting in spray 
pipes, must have been in connection with the Beekhuis 
machine. As Dawson said: 


“Q. I guess I did not make myself clear; what 
machines succeeded these machines in the plants 
of the California Fruit Canners Associationr 

“A. What were called the Beekhuts machine” 


(Reves4 


The substance of Fontana’s testimony is, therefore, 
that the water pressure was increased at Fresno in 
1904, In connection with the sprays used in the Beek- 
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huis machine; the shaker device of said machine 
having been substituted for the brush mechanism of 
the Vernon machine. 

Regarding the wide range of pressures that could 
be successfully used in the operation of the Dunkley 
machine, Melville Dunkley said: 


“A. We have used pressures of from perhaps 
40 to 125 pounds. 

“Q. And when you increased from 40 pounds 
to 125 pounds were you enabled, by reason of such 
change, to use a caustic soda solution of less 
strengthe 

“A. The pressure which gives you the best re- 
sults in the use of all of the work of the output, 
that is, that allows you to use the minimum of 
caustic soda and the minimum of water consump- 
tion from our experience has proven to be around 
70 to 75 pounds. 

“THE COURT—What counsel is asking you is 
this: Does the greater pressure enable you to use 
a weaker solution in the disintegrating process? 

“A. The pressure from 40 pounds raised to 70, 
will allow you to do that, and will save the use 
of caustic soda; I do not believe that the raise 
from 70 pounds up will be of much benefit” (R. 


91). 

In view of the foregoing, it is obvious that Fon- 
tana’s act of increasing the water pressure at Fresno 
in 1904 has no bearing on the question whether or not 
the Vernon machine, as used in 1902 and 1903, em- 
ployed jets or sprays to aid in the peeling operation. 

The Dunkleys do not pretend to have used a pres- 
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sure in excess of about 40 pounds at any time prior 
to the filing of the Dunkley application in November, 
1904, or in other words, at any time prior to the 1905 
peach season. In the lower Court, Mr. Chappell said 
that “in the law of patents the last step wins.’ That 
ig true in One sense but it is not true in the sense that 
Dunkley was the Jast to take every step in the develop- 
ment of the peach peeling machine. 

The record shows that Grier was the first to perceive 
the advantages of using water under pressure of 70 
pounds or more. He was using such a pressure as 
early as the 1902 peach season and continued the use 
thereof during the subsequent peach seasons. It will 
be recalled that E. H. Kennedy, in 1903 Superinten- 
dent of the Los Angeles plant of the California Fruit 
Canners Association, wrote, on August 5, 1903, to 
said Association, at San Francisco, regarding the man- 
ner in which Grier was peeling his peaches. In his 
said letter, Kennedy said: 


“Grier works part of his fruit with the soda 
system and has an arrangement of putting the 
fruit under hydraulic pressure of water after it 
has been treated by the soda, or in other words 
he has the water under about 70 pounds pressure 
and directs this against the fruit to remove all 
effects of the soda as well as pecling dirt, etc., 
and last season they turned out some very nice 
goods with it; have not heard what they are ac- 
complishing with it this season and they only com- 
menced work on peaches two days ago and do not 
know if they have used it or not this season.” 
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At the very time Kennedy wrote said letter, showing 
his complete knowledge and understanding of the use 
of peeling jets of water to remove the disintegrated 
skin, there was being used, under his superintendency, 
at the Los Angeles plant of the California Fruit Can- 
ners Association, one of the Vernon machines, having 
a capacity larger than the 1902 Fresno machine (R. 
394). Regarding the said skin-removing means used 
in said Vernon machine, Kennedy said: 


“The fruit was discharged from this draper on 
the elevator and elevated up about 4 feet high and 
at the top there we had a device for separating the 
peaches into three different runways, and the fruit 
fell on to three different belts, each belt running 
parallel between the brushes; right over these 
brushes were water-pipes for spraying the fruit 
amdbrushes - . .’ (R., 395). 


It appears, therefore, that Kennedy, in August, 
1903, fully understood the nature of the peeling action 
then being performed by the sprays in such Vernon 
machine. By means of said Kennedy letter of August 
5, 1903, the California Fruit Canners Association head- 
quarters at San Francisco, as early as August 6, 1903, 
had knowledge of the use of water jets under a 70- 
pound pressure and, no doubt, it was such knowledge 
that prompted that Association, through Fontana, to 
still further increase the water pressure at Fresno for 
the 1904 season by the substitution of a larger pipe 
line and of a pump larger than the one installed in 
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August, 1902, for the purpose of increasing the pres- 
sure at that time. 

As Melville Dunkley said, an increase in the water 
pressure enables one to use a weaker solution of caustic 
soda. The water pressure at Los Angeles was evi- 
dently such as to require a strong solution of caustic 
soda. For that reason, a neutralizing agent was used 
there in connection with the use of the Vernon ma- 
chine and only second grade peaches were operated 
on (R. 400-1). However, that fact had nothing to 
do with the peeling operation of the Vernon machine. 
Kennedy, at that time, was perfectly familiar with 
the use of water jets under a pressure of 70 pounds to 
remove the peel. His letter of August 5, 1903, con- 
clusively proves that. However, if he did not have 
such a pressure, he was compelled to do just what 
Melville Dunkley said had to be done in such a case, 
to wit: use a stronger caustic soda solution, which 
necessitated the use of a neutralizing agent. With the 
use of such a stronger solution, the jets, under a much 
less pressure, would of course remove the disinte- 
grated skin. 

The record shows that practically the entire 1902 
output of the Fresno cannery was handled on the Ver- 
non machine. The exact amount of said output does 
not appear in the testimony herein, although it can 
be obtained by reference to the affidavit of Mr. Bent- 
ley, who places it at about 100,000 cases of 24 cans 
each. 
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It must be constantly borne in mind that the use 
of a peach peeling machine involves a consideration 
of many factors not dependent upon the mechanical 
construction of the machine. The proper strength 
of the lye solution varies according to the variety and 
condition of the fruit, as does the proper time of sub- 
mersion therein vary in accordance with such other 
factors. The handling of the peeled fruit also presents 
the problem of preventing it from discoloring. All 
these factors had to be determined in the early days 
in connection with the peeling of half peaches, but 
none of them pertained to the construction of the 
machines or to their mechanical operation. The 
Dunkley patent is silent as to all said matters. 

The Vernon machine was commercially used 
throughout the 1902 peach season. The product 
turned out by it, necessarily must have been a mer- 
chantable article. Such an institution as the Califor- 
nia Fruit Canners Association, would not use a ma- 
chine throughout an entire season if the product 
being turned out by it was not merchantable. The 
practical and commercial success of said 1902 use 
of said machine is demonstrated by the fact that the 
California Fruit Canners Association made three more 
of said machines for use during the 1903 season. 
Said fact is much more persuasive as to the commer- 
cial efficiency of the Vernon machine than any specu- 
lations of opposing counsel to the contrary. 

As before pointed out and as so forcibly and em- 
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phatically stated by Mr. Chappell and Melville Dunk- 
ley, the commercial efficiency of such a brush machine 
necessarily depends upon the peeling action of the 
spray. As stated by Mr. Chappel, even if the peach 
was slowly conveyed through such a machine “the 
“brush would simply move the peel to another place 
‘on the surface and 1t would not be gotten rid of, it 
“needs the active agency of a spray of water striking 
‘against the peach to dash the disintegrated peel from 
“the surface’ (R. 56). 

Therefore, the only possible explanation of the 
commercial success of the Vernon machine in 1902 
and the only explanation of the California Fruit 
Canners Association building three more of said ma- 
chines in 1903, is that, in the operation of said Vernon 
machine the spray or jets of water entered into and 
aided the peeling operation. 

In view of the public use of said Vernon machine 
for more than two years prior to the Dunkley appli- 
cation, it 1s not difficult to surmise the quid pro quo 
the Dunkley Company expected to receive by granting 
a free license to the California Fruit Canners Asso- 
ciation, 

As stated before, Vernon made no effort to patent 
the mechanical features of his machine. He undoubt- 
edly thought there was nothing patentable in his line 
of apparatus because the same comprised a number of 
old devices hooked up together and adapted for use 
as a peach pecling device. Grier also took the same 
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view of his own machine and he made no attempt to 
patent it. 

Opposing counsel attempt to make much capital out 
of the fact that the Vernon machine gave way to 
an improved and superior machine of the Grier and 
Beekhuis type. Of course, they ignore the fact, that 
incidentally said Grier type of machine also pre- 
vented the Dunkley brush machine from going into 
any general use. Not ten Dunkley machines have 
ever been built, even though the Dunkley Company 
has had since 1903 in which to exploit such type of 
machine. However, merely because a machine gives 
way to subsequent and superior machines, does not 
mean the first machine was not a commercially prac- 
tical machine. ‘The Dunkley patent is not void, mere- 
ly because no one to-day could think of using the 
Dunkley brush machine in preference to an up-to-date 
machine. A perfect machine is a rara avis and noth- 
ing is simultaneously invented and perfected. 

The Vernon machine was the pioneer machine for 
removing the disintegrated skin from fruit. It em- 
bodies means for supporting and advancing the fruit 
and subjecting the same to the action of peeling jets 
or spray. What details of construction and what 
data are disclosed in the Dunkley patent that would 
enable one to build a machine more efficient than the 
Vernon machine? The Dunkley patent points out 
no particular water pressure, no particular sized jets 
Or perforations or number of perforations, no par- 
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ticular strength of caustic soda solution, no particular 
speeds and no particular dimensions, but leaves all 
those matters and details to the judgment of the one 
attempting to build a machine in accordance with 
the disclosure thereof. Therefore, what could one, 
familiar with the Vernon machine, learn by study- 
ing the Dunkley patent? Nothing. Subtract the 
Vernon machine from the Dunkley disclosure and 
nothing is left of a patentable nature. The fact the 
Vernon patent was cited during the prosecution of 
the Dunkley application is of no significance. We 
have already pointed out that the Vernon patent 
does not describe or clearly show the brush mechan- 
ism or any spray pipes used therewith. ‘Therefore, 
the Patent Office, in considering the Vernon patent, 
was not considering the Vernon machine as actually 
used. 

The fact that both the Dunkley and Vernon ma- 
chines have made way for improved types of ma- 
chines is of no significance. As said by this Court 
in von Schmidt v. Bowers, 80 Fed., 150: 


‘The contention on the part of counsel for the 
appellant that no successful machine can be built 
and operated in accordance with the complainant’s 
patents is not at all supported by the record, which 
contains abundant evidence to the effect that ma- 
chines have been so built, and@have evemmsimec 
been operated with very great success. The fact, 
if fact it be, that the first machine built by the 
complainant (called in the record the ‘Davis Ma- 
chine’) was not successful in operation, is unim- 
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portant. As well said by the court in answer to 
a similar objection in the case of Mergenthaler 
Umarype Co. v. Press Publishing Co., 57 Fed., 
502, 500: 

‘““Tt would certainly be a novel doctrine to 
deny to an inventor the fruits of a broad invention 
because the machine which first embodied it was 
rudimentary in character, and failed to do as good 
work as improved machines made subsequently. 
None of the great inventors could survive such a 
test. ‘Ten years after the invention of Howe, the 
machine first made by him would hardly have sat- 
isfied the least exacting sewing woman. The 
Dodds and Stephenson locomotive would, only a 
short time after its construction, have been dis- 
carded as behind the age, even by the savages of 
Tasmania. The telephone of Bell is not the per- 
fected telephone of commerce. The Morse tele- 
graph is looked upon to-day as an interesting an- 
tique. And yet it would be an unheard of proposi- 
tion to withhold from these illustrious men the 
credit they deserve because their machines were 
crude at first, and were improved afterwards.’ ” 


In order that this Court may fully appreciate the 


significance of the decision of the Court of Appeals 
of the District of Columbia in the Dunkley v. Beek- 
huis interference proceeding, we also annex, at the 
end of this brief, a copy of the opinion rendered in 
said interference by the Examiner of Interferences. 
The nature of the various decisions respectively ren- 
dered by the various patent office tribunals, is thus 
stated in the opinion of the Court of Appeals: 


“The Examiner of Interferences differed with 
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the Primary Examiner and awarded priority to 
Beekhuis. On appeal to the Examiner-in-Chief this 
decision was reversed; one member dissenting. On 
appeal to the Commisisoner that decision was re- 
versed, and priority awarded to Beekhuis.” 


CONCLUSION. 


It is quite apparent from the record herein that no 
act of S. J. Dunkley had the slightest effect on the 
development and progress of the peach peeling ma- 
chine art. That art was developed in California. It 
reached its present state of perfection independently of 
anything done by Dunkley. He contributed abso- 
Jutely nothing to the art. He trailed behind all the 
others in respect to every step taken 1m thevant bc 
was the very last to take every step in advance. ‘The 
Vernon machine was in successful, commercial opera- 
tion before he ever thought of a peach peeling ma- 
chine. Grier was using jets, under a 70-pound pres- 
sure, to remove the disintegrated skin, before Dunkley 
ever thought of a peach peeling machine. The Grier 
machines were in successful, commercial operation 
before Dunkley ever thought of a peach peeling ma- 
chine. Before Dunkley even had completed, in 1904, 
his first commercial spray-brush machine, the art, in 
California, had progressed beyond the combined spray- 
brush machine and, in the 1904 season, the peach peel- 
ing machines used in California did not employ any 
brushes to assist in the peeling operation. As stated 
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before, Dunkley contributed absolutely nothing to the 
art and, therefore, the public owes him nothing. 


We respectfully submit that the decision of tne 
lower Court should be reversed and these suits ordered 
dismissed. 


Respectfully submitted. 


WILLIAM K. WHITE, 

FREDERICK 58. LYON, 

KMPER Bo CAM PB Ie 
Solicitors and Counsel for Defendant-Appellant. 
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COURT OP ARE wes OF THE DISPRICI Os 
COLUMBIA. 


Dunkley v. Beekhuis. 
Decided January 6, 1913. 


Mir EF. Ly Chappell tor the appellant 
Mr. L. S. Bacon, Mr. J. H. Milans, and Mr. T. 
Walter Fowler for the appellee. 


SHEPARD, C. J.: 


Appeal from decision of the Commissioner of Pat- 
ents in an interference proceeding. 


The invention involved is a device for peeling fruit 
in which jets or sprays of water are employed as a 
means for performing the peeling operation, 

The counts of the issue are four in number: 


t. In an apparatus for treating fruit such as 
peaches, means for removing previously disinte- 
grated skin from the fruit, including a support 
for the fruit, means for effecting a change of posi- 
tion of the fruit on said support, and means for 
directing peeling water jets upon said fruit. 

2. In an apparatus for removing the previously 
disintegrated skin from fruit, the combination with 
means for supporting and advancing the fruit, of 
means for directing a peeling water ject upon said 
fruit as it advances. 

3. In an apparatus for removing the previously 
disintegrated skin from fruit, the combination with 
means for supporting and advancing the fruit, of 
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means for directing peeling jets of water at inter- 
vals upon said fruit as it advances. 

4. In an apparatus for removing the previously 
disintegrated skin from fruit, the combination with 
means for supporting and advancing the fruit of 
means for directing peeling jets of water at in- 
tervals upon said fruit from above and below as 
it advances. 


All the tribunals of the Office found that Dunkley 
was the first to conceive and reduce to practice, pro- 
vided he was entitled to make the claims of the issue, 
and this decision was undoubtedly right. 

This presents the single issue of the case, and there 
is direct conflict in the decisions of the several tri- 
bunals passing upon it in succession. A motion to 
dissolve by Beekhuis on the ground that Dunkley 
was not entitled to make the claims, was referred, 
in the first instance, to the Primary Examiner and by 
him denied. The question was reserved and presented 
On the hearing. The Examiner of Interferences dif- 
fered with the Primary Examiner, and awarded pri- 
ority to Beekhuis. On appeal to the Examiners-in- 
Chief this decision was reversed; one member dis- 
senting. On appeal to the Commissioner that decis- 
ion was reversed, and priority awarded to Beekhuis. 

The decision turned on the effect of the words 
“peeling jets of water,’ which are found in each 
claim. These words were first used in the claims of 
Beekhuis to whom patent issued pending the appli- 
cation of Dunkley, and his claims were copied by 


232 


the latter for the purpose of procuring the declara- 
fon of imtericrence, 

The common use of the peeling machine is the re- 
moval of the skin from peaches. Before introduction 
into either machine the fruit passes through a 
receptacle where it is subjected to a bath in a hot 
solution of lye, which disintegrates the skin and 
makes it readily removable. In Dunkley’s device, 
the fruit from the bath is delivered on to an endless 
belt conveyor and passes between rotary brushes for 
about six feet. The brushes are in sections of fiber, 
and sponge. These revolve apparently at different 
rates, and rotate the peach as it is carried along by 
the conveyor-brush. Three perforated pipes are ar- 
ranged along the passage—one at each side and one 
above—so that the jets or sprays of the nozzle per- 
forations are directed against the line of passing 
fruit, striking the fruit tangentially and tending to 
impart a rotary movement to each as it advances in 
single file to the point of exit. 

The Bekhuis machine has a large box-screen of wire 
mesh arranged so as to shake the peaches as they 
pass over it; the peaches having been submitted to 
the skin-disintegrating bath and cut in halves. Above 
this shaking-screen is arranged a water pipe at a 
distance of twelve or fifteen inches, with transverse 
slits at intervals, which deliver a broad fan spray or 
jet of water on to the fruit passing over the screen. 
Another pipe arranged below the screen delivers a 
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similar spray or jet upon the under side. The fruit 
is delivered by hand through a feed spout and falls 
in a mass upon the screen. ‘There it is subjected to 
the water jets as it passes. The jets assist, and, doubt- 
less, chiefly remove the disintegrated skin. They also 
cool the fruit after its subjection to the hot lye solu- 
tion, wash it and prepare it for canning. The effect 
of the shaking in the box-screen is described as fol- 


lows: 

\ 
This agitation, shaking or dancing to which the 
fruit is subjected has the triple effect of, first, ad- 
vancing the fruit to its discharge from the lower 
end of the box; second, of occasioning sufficient 
friction, both between the individual specimens 
themselves and between them and the screen bot- 
tom and sides of the box to assist in removing the 
skin; and, third, of presenting every portion of the 
fruit, at some time throughout the course of its 
travel, to the action of the water jets or sprays 
from the pipes 15 and ig. As the fruit travels 
through the box under the constant agitation of 
shaking described the water jets or sprays from 
below and above serve to fully remove the par- 

ticles of skin. 


The Commissioner was not satisfied with the evi- 
dence of Dunkley relating to the operation of his 
machine—which peeled peaches rapidly and_ satis- 
factorily—that the jets of water had anything more 
than a washing operation, and was of the opinion 
that this was all that Dunkley contemplated. It 
would be practically impossible for any witness to 
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testify to the actual fact that the skins were chiefly re- 
moved by the water jets in Dunkley’s machine, for 
the reason of the rapid passage of the fruit and its 
concealment. Without pausing to discuss the criti- 
cism by each party of the jet or spray of the other, 
we think it apparent that the jet of Dunkley would 
have the effect to remove the skins as well as to cool 
and wash the fruit for the canning process. The skin 
of the peach having been disintegrated by the action 
of the hot solution of lye, that is to say, cut or broken 
and loosened from the pulp, was, to say the least, as 
easily removed by one jet as the other. But let it be 
conceded that Dunkley was not fully aware of the 
effective action of the jets of water and relied chiefly 
upon the action of the brushes to remove the skins; 
and, on the other hand, that Beekhuis relied chiefly 
on the water jets, yet the latter, as we have seen, re- 
lied upon the friction of the peaches with each other 
and the screen to assist in removing the skins, while 
the water jets had the additional function of cooling 
and washing the fruit. It is to be observed that none 
of the counts define the water jets as constituting the 
sole peeling means. The counts of the issue are satis- 
fied by a construction in which peeling water jets 
enter into the operation of removing the skins whether 
they be exclusively employed to remove the skins or 
not. And in neither machine, as described and con- 
structed, are the water jets shown to be the exclusive 
means of peeling. Since stress is laid upon the 
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words “peeling jets,” it must be noted that no such 
words occur either in the specification, or the original 
claims of Beekhuis, whose application was filed May 
25, 1904. They first occur in amended claims filed 
October 21, 1904, and were thereafter embodied in all 
of the allowed claims. As shown by the described 
and exhibited structures, both parties first subjected 
the fruit to the hot lye solution to effect the disin- 
tegration of the skin. Beekhuis agitates the fruit in 
his box-screen so as to partially peel it. Dunkley 
passes the fruit between his brushes to assist in peel- 
ing. Beekhuis subjects the fruit to the water jets or 
spray to “fully remove particles of skin,” and for the 
purpose of ‘‘assisting in turning the fruit.’ Dunkley 
subjects each piece of fruit to jets of water from 
three pipes, which strike the fruit tangentially with 
sufficient power to turn it. These, with the brushes, 
remove the skins, and, being extended beyond the 
brushes, remove any remaining particles of skin. This 
is described as a “water brushing action.” In both, 
the water serves to cool, wash and rinse the fruit and 
make it ready for canning. 

We agree with the Primary Examiner and the ma- 
jority of the Examiners-in-Chief that there is a great 
similarity in each application in so far as showing the 
functions performed by the water jets in the peeling 
operation; and that both parties are equally entitled 
to make the claims in interference. 

A sufficient foundation for the claims is in Dunk- 
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ley’s description to the effect that the peaches (after 
preparation) are delivered in single file line to a 
brushing and washing mechanism, which preferably 
comprises 


a group of three long, perforated pipes for spray- 
ing water upon the moving line of peaches and 
subjecting them to water brushing action, an end- 
less belt brush arranged between the two lower- 
most perforated pipes and operating to brush the 
peaches as they are rotated and to convey them 
along, and a pair of opposite rotating cylinder 
brushes operated both to rotate and brush the 
peaches, and having hollow perforated pipe cores 
for spraying the rotary brushes with water, and 
rotary cylindrical rubber sponge brushes, also hav- 
ing hollow perforated pipe cores for supplying the 
same with water; whereby the peaches may be 
very rapidly and cheaply and perfectly peeled 
without any waste or injury. 


Again he describes the delivery of the line of 
peaches— 


between water pipes and brushes of the washing 
and brushing mechanism by which the softened and 
loosened and shriveled skins of the peaches are re- 
moved, and the peaches thoroughly washed and 
freed from all taint or trace of the skin softening 
or loosening liquid. This washing or brushing 
mechanism comprises a group of, preferably, three 
water pipes G, having a series of perforations g, 
arranged to strike the peaches tangentially as they 
are conveyed along between the pipes. 


And, again, the description says that the perforated 
water pipes extend beyond the rotary brushes, so that 
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the water spray may entirely free the surface of the 
peaches from any particle of skin or peel. 

Dunkley was the first to invent and put into prac- 
tice a rapid and effective machine for peeling 
peaches. This comprised in the combination the jets 
of water which he evidently realized aided in the re- 
moval of the skins when disintegrated by the alkali 
solution. That he did not realize the full extent of 
their agency cannot deprive him of the benefits ac- 
cruing from their use. 

His specifications and construction afforded suf- 
ficient foundation for the claims; and as he was the 
first to conceive the idea and reduce it to successful 
practice, he is entitled to the award of priority. The 
decision will, therefore, be reversed; and this decision 
will be certified to the Commissioner of Patents. 

Reversed. 


Final Hearing Paper No. 66 
Wetober 3, 1910. LBF 
IN THE 
UNITED STATES PATENT OFFICE 


Dunkley vs. Beekhuts 
Patent Interference No. 30610. 
MACHINE FOR PEELING FRUIT. 
Application of Samuel J. Dunkley, filed November 
2omgo4 scrial No. 234,715; 
Application of Hermanus Albert Beekhuis, filed May 
25, 1904, Serial No. 209,648, patented September 
3, 1907, No. 864,944. 
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Messrs. Chappell and Earl, attorneys for Dunkley; 
Mr. Wm. F. Booth and Messrs. Bacon and Mailans, 
attorney for Beekhuis. 


This interference involves the application of Samuel 
J. Dunkley, filed November 29, 1904, and a patent 
No. 864,944, issued September 3, 1907, on an appli- 
cation of Hermanus A. Beekhuis, filed May 25, 1904. 

The invention in controversy relates to a device for 
peeling fruit in which jets or sprays of water are 
employed as the means for performing the peeling 
operation. Devices of this kind are designed to op- 
erate on fruit, which has been previously subjected 
to a solution such as caustic soda, for the purpose of 
loosening and disintegrating the skin of the fruit. 
The fruit thus treated is caused to pass through the 
peeling apparatus, and during such passage the jets 
or sprays of water are directed upon the fruit so as 
to remove the skin which has been previously dis- 
integrated. 

The issue is defined in four counts as follows: 


1. In an apparatus for treating fruit such as 
peaches, means for removing previously disin- 
tegrated skin from the fruit, including a support 
for the fruit smeans for enmecons a vemance sot 
position of the fruit on said support, and means 
for directing peeling water jets upon said fruit. 

2. In an apparatus for removing the previously 
disintegrated skin from fruit, the combination with 
means for supporting and advancing the fruit, of 
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means for directing a peeling water jet upon said 
fruit as it advances. 

3. In an apparatus for removing the previously 
disintegrated skin from fruit, the combination with 
means for supporting and advancing the fruit, of 
means for directing peeling jets of water at in- 
tervals upon said fruit as it advances. 

4. In an apparatus for removing the previously 

disintegrated skin from fruit, the combination with 
means for supporting and advancing the fruit, of 
means for directing peeling jets of water at in- 
tervals upon said fruit from above and below as it 
advances. 


Both parties have taken testimony. The party 
Beekhuis is a patentee, but this fact entitles him to 
no additional advantage as regards the burden of 
proof, because his application was co-pending with 
tat of Dunkley (Paul v. Hess, 115 O. G., 251). 

The dates alleged in the preliminary statements of 
the respective parties are as follows: 


Dunkley Beekhuts 
Conception August, 1902 July, 1903 
Disclosure Sept., 1902 July, 1903 
imeduetion to Practice July, 1903 February, 1904 


The testimony in behalf of Beekhuis shows that 
about July, 1903, he performed certain experiments 
in peeling fruit by the use of jets of water. Beek- 
huis testifies (Q. 10) that he used a hose to direct a 
jet of water upon peaches which had been treated 
with a skin disintegrating solution and that he dis- 
covered that the jets would perform the operation of 
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peeling the fruit. His testimony in regard to these 
experiments is corroborated by that of witnesses Fon- 
tana and DeRegt. These experiments apparently 
proved to Beekhuis that the idea of using jets of water 
for peeling the fruit was a feasible one. They do 
not show, however, that at this time, Beekhuis had a 
full conception of any mechanism by which this idea 
was to be carried into practical operation. In fact, 
Beekhuis practically admits (Q. 10, page 12) that 
he had no conception of any such mechanism when 
he states that the question of how to manipulate the 
fruit and use the water jets would have to be worked 
out. The testimony of the other witnesses is also 
deemed insufficient to show that Beekhuis had a con- 
ception of the invention in July, 1903, or at any time 
prior to the building of his first machine, which was 
in the early part of 1904. The testimony shows that 
this machine was completed about February 1, 1904, 
and was first successfully operated in the following 
summer. It is also clearly shown that said machine 
included the invention in issue, and its successful oper- 
ation about June, 1904, entitled Beekhuis to that date 
for reduction to practice of the invention. 
Dunkley claims to have conceived the invention 
in August, 1902, and to have reduced the same to 
practice by the construction of a peach-peeling ma- 
chine in July, 1903. He also claims to have built 
a second machine of larger capacity in September 
of that year. It is unnecessary to consider the evi- 
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dence in regard to Dunkley’s conception of the in- 
vention. If the machines above referred to contained 
the invention in issue and were actually built and 
successfully operated at the time alleged, it is clear 
that Dunkley is entitled to a reduction to practice of 
the invention prior to any date of conception satis- 
factorily established by Beekhuis. 

The evidence is deemed sufficient to show that two 
peach-peeling machines were built by Dunkley at the 
time alleged. Dunkley himself testifies (Q. 17-20) 
that the first machine was built in July, 1903, and the 
second machine in September, 1903. He also testi- 
fies (Q. so) to the effect that these machines were 
used to a considerable extent in peeling fruit for 
canning purposes during 1903, and that their opera- 
tion was satisfactory. Witness M. E. Dunkley also 
testifies (Qs. 29, 40) in regard to the building and 
use of these machines in 1903, and his testimony cor- ° 
roborates that of the applicant Dunkley. The testi- 
mony of witnesses Wing and Newton is also to the 
effect that peach-peeling machines were built and 
used by Dunkley during the summer and fall of 1903. 
This evidence satisfactorily establishes that Dunkley 
built and successfully operated fruit peeling machines 
at least as early as the fall of 1903, and he is there- 
fore entitled to that date for reduction to practice of 
whatever invention was included in these machines. 

The question of whether or not Dunkley is entitled 
to make the claims in issue will now be considered. 
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In so far as the invention in issue is concerned, the 
machine described in Dunkley’s application appears 
to be substantially the same as those shown to have 
been built by him in 1903. On behalf of Beekhuis, 
it is strenuously contended that the machines built 
by Dunkley did not involve the invention in issue 
and that he has not disclosed in his application any 
structure upon which the claims of the issue can be 
properly predicated. Dunkley insists that the inven- 
tion was clearly included in his machines and is dis- 
closed in his application and that he is therefore 
entitled to make the claims. It is clear that this is 
the pivotal question in the controversy. If Dunkley’s 
early machines as described in his application in- 
volved the invention, he has shown reduction to 
practice prior to any established date of conception 
of his opponent, and Dunkley must therefore prevail. 
If his application does not disclose the invention, it 
is clear that Beekhuis is entitled to an award of 
priority. 

It appears from the record that more than a year 
after the grant of the patent to Beekhuis, Dunkley 
copied a number of claims from said patent and re- 
quested that an interference be instituted. After the 
interference was declared Beekhuis brought a motion 
to dissolve urging that Dunkley had no right to make 
the claims. The Primary Examiner granted the mo- 
tion as to several of the counts but denied the motion 
as to those counts which constitute the issue of the 
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interference. He held that the disclosure in Dunk- 
ley’s application was sufficient to entitle him to make 
the claims of the issue. 

eterrme to the counts of the issue, it will be 
found that each one includes as an element, means 
for directing peeling jets of water upon the fruit. 
It is this element which is claimed to have been ab- 
sent from the Dunkley machine and never disclosed in 
his application until after the issuance of the Beek- 
huis patent. 

The expression “peeling jets” originated in Beek- 
huis’ application and it will be well to first consider 
the Beekhuis machine in order to determine the sig- 
nificance of this expression. His machine includes a 
water pipe 19 which extends longitudinally above the 
screen over which the fruit advances. Another pipe 
15 is similarly placed beneath the screen. These pipes 
are provided with transverse slits so as to furnish 
fan-shaped jets which strike the fruit in its passage 
over the screen. It is evident that these jets perform 
the principal part of the peeling operation. Beek- 
huis’ specification states that as the fruit passes over 
the screen the friction between the individual speci- 
mens themselves and between them and the screen 
serves to assist in removing the skin, but such action 
is apparently only incidental. The jets of water are 
obviously the means principally relied upon in this 
machine for peeling the fruit as well as for washing 
away the disintegrated skin. 
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In the Dunkley machine the fruit 1s delivered to 
an endless conveyor brush by which it is carried be- 
tween two parallel rotary brushes arranged so as to 
revolve transversely to the direction of travel of the 
conveyor brush. The rotary brushes as described in 
the application are composed of brush fibre for a 
portion of their length and of sponge rubber for the 
remainder thereof. Those shown in the exhibit, which 
is a section from Dunkley’s second machine, are com- 
posed entirely of brush fibre. As stated by Dunkley 
in his testimony and as shown by the exhibit, the ro- 
tary brushes are about six feet in length. Dunkley 
also provides means for directing jets of water upon 
the fruit during its passage through the brushes, such 
means comprising three perforated pipes placed par- 
allel to the rotary brushes and arranged, one above 
the line of travel of the fruit and the other two on 
either side of the conveyor brush. 

It is Dunkley’s contention that in his device the 
peeling operation is performed primarily by the jets 
of water and that the brushes are designed merely to 
rotate the fruit so as to present all parts thereof to 
the action of the jets. This is a theory of operation, 
which, it must be admitted, was not clearly and 
definitely set forth in Dunkley’s original application. 
On the contrary, his ortginal idea seems to have been 
that the brushes were the means intended to peel the 
fruit and that the jets were provided in order to fur- 


nish water to clean the fruit and wash away the loos- 
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ened skin. This is the idea which was persistently 
followed during the early prosecution of the case. 
The arguments and claims presented from time to 
time abound in expressions which indicate that the 
brushes were regarded as the means for peeling the 
fruit. A few instances of this may be pointed out. 

In the argument filed April 14, 1905, it is stated 
that the rubber sponge brush has been found ‘“‘pecu- 
liarly adapted to perform a certain function, portion 
or state of the work . . . in peeling the peach 
successfully.” Present claim 3, submitted in Decem- 
ber, 1905, contains the expression “skin removing 
and conveying brushes.” Claim 2 submitted at the 
same time contains the expression “a brushing mech- 
anism for operating on the skins of the peaches” and 
also the expression ‘means for spraying the peaches 
during the brushing operation.” Claim 16 in_ the 
same paper refers to “brushing mechanism for remov- 
ing the skins of the peaches consisting of the com- 
bination of an endless belt conveyor brush and rotary 
brushes.” A number of the claims which have been 
presented include spraying means for washing away 
the loosened skin in connection with the brushes for 
loosening and removing the skin. Some of the claims, 
however, omit all reference to spraying means includ- 
ing only the brushes as the means for peeling the 
fruit. An example of this is present claim 20 which 
reads as follows: 
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In a peach peeling machine, the combination 
of a tank wherein the skins of the peaches are 
loosened, stiff brushing devices for preliminary 
abrading or scouring such loosened skins, soft 
brushing devices for subsequently acting on such 
abraded skins to remove the same without injury 
to the pulp of the peaches, and means for causing 
the travel of the peaches through the tank and said 
brushing devices substantially as set forth. 


It seems evident from the statements above quoted 
and many similar ones which might be cited, that 
Dunkley considered his machine as one in which the 
brushes performed the function of abrading and re- 
moving the skin and that the jets or sprays were in- 
tended merely as a washing means. 

Furthermore, it is believed that prior to the time 
that the claims were adopted from the Beekhuls pat- 
ent there was no statement in Dunkley’s application 
which would clearly indicate that the jets would peel 
the fruit or that they were intended to perform this 
function. There are several expressions in the orig- 
inal specification, which, it is now insisted, furnish a 
basis for the claim that the jets in Dunkley’s machine 
are “peeling jets’ and that they operate in the man- 
ner set forth in the counts. One of these expressions 
is found on page 1 of Dunkley’s application, about 


line 16, and is as follows: 

; \ 
“My invention consists in” . . . “a chute or 

device for delivering the peaches in single file 

line to a brushing and washing mechanism, and a 
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peach brushing and washing mechanism, prefera- 
bly comprising a group of three long perforated 
pipes for spraying water upon the-moving line of 
peaches, and subjecting them to water brushing 
action.” 


Also on page 4, about line 26, occurs the following 
expression : 


“This washing or brushing mechanism comprises 
a group of, preferably, three water pipes G, hav- 
ing a series of perforations g arranged to strike 
the peaches as they are conveyed along between the 
pipes, and thus to impart to the peaches a rotary 
movement.” 


These expressions as well as the testimony make it 
clear that the jets were arranged so as to strike the 
fruit and the statement that the fruit was subjected to 
a “water brushing action” appears, when standing 
alone, to indicate that the jets were intended to per- 
form the function of peeling the fruit. However, 
when this statement is considered in connection with 
the rest of the specification, it becomes very doubtful 
whether or not the jets would perform or were in- 
tended to perform any such function. Considered 
in the light of the rest of the specification, and of the 
amendments offered from time to time, a more reason- 
able interpretation of this language would appear to 
be that Dunkley’s machine is a washing and brushing 
mechanism including as one element the pipes for 
spraying the water and that such element in connec- 
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tion with the brushes subjects the fruit to a water 
brushing action. 

These statements in Dunkley’s specification would 
be of far greater weight if there was anything in the 
record of his application prior to the beginning of 
this controversy which indicated that the jets were 
designed to accomplish any such function as that now 
ascribed to them. But when the record is examined, 
it is found that, for more than four years during 
which the application was prosecuted before the Of- 
fice, Dunkley’s machine was constantly and persistent- 
ly referred to as a brush machine and there is not so 
much as a clear intimation to the effect that the jets 
or sprays were intended to perform the peeling oper- 
ation. 

A consideration of the machine or portion of a 
machine offered in evidence serves only to increase 
the doubts as to whether Dunkley’s device would op- 
erate as it is now claimed it operates. A// of the 
brushes are composed of comparatively stuff fibre and 
the spray pipes are provided with small openings of 
about the size of an ordinary pin, these openings be- 
ing spaced about an inch and a half apart along the 
length of the pipes. As previously stated, the rotary 
brushes are about six feet in length and these brushes 
are designed to act on the fruit as it is carried along 
by the conveyor brush. These brushes, it is now con- 
tended, serve principally to rotate the fruit and that 
the jets perform the work of peeling the same. But 
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it seems unreasonable to suppose that the brushes in 
Dunkley’s machine were designed primarily for the 
purpose stated. On the contrary, it appears evident 
from an examination of the exhibit that the fruit 
would be subjected to a severe action by the brushes 
which would perform the principal work in remov- 
ing the softened skin. If the brushes are intended 
merely to rotate the fruit, it is not understood why the 
force exerted by the brushes in rotating the fruit 
would not also be sufficient to peel the same and why 
the jets would remove the skin which was unaffected 
by the stiff fibers of the brushes. It is true that the 
spray pipes in Dunkley’s machine are near to the 
fruit but the jets are small and it is not believed that 
the mass of water in these jets would be sufficient to 
have any appreciable action in removing the skin 
which had resisted the peeling action of the brushes 
as they rotated the fruit. Jt seems apparent, there- 
fore, that Dunkley does not rely upon jets of water 
as the principal means for peeling the fruit but that 
his machine, as repeatedly stated in his record, 1s one 
in which the brushes remove the skin which is sub- 
sequently washed away by the jets or sprays. 

The evidence offered in behalf of Dunkley as to 
the mode of operation of his machine may now be 
examined. Dunkley himself testifies that the ma- 
chines were meant to peel the fruit by means of jets 
of water and witnesses M. E. Dunkley, Verhage and 
Wing, have also testified to the same effect. All this 
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testimony, however, appears to be based entirely on 
theory, and no facts are given to substantiate the state- 
ments of the witnesses. The inventor Dunkley states 
(Q. 50) that a peach could be run through the ma- 
chine with the brushes removed and would be per- 
fectly peeled, but later he practically admits (XQ. 
227, 228) that he has never tested the action of his 
machine in this way. He also admits (XQ. 229) 
that the use of the brushes has never been discontin- 
ued. When cross-examined, Dunkley repeatedly stated 
that the fruit passes through his machine so rapidly 
that it is impossible to determine just what action takes 
place (Dunkley  Osasr1a, 107 190.) 200)0 252) ame 
would appear, therefore, that Dunkley’s testimony in 
regard to the action of the jets, must be based en- 
tirely upon his opinion as to what takes place in his 
machine. In fact, he admits (XQ. 199) that part of 
his testimony as to movements of the fruit was purely 
an assumption on his part. 

Witness M. E. Dunkley on direct examination states 
(Q. 35) that the movements of the fruit are so rapid 
that it 1s difficult to describe the effect of the jets of 
water. On cross-examination he admits (XQ. 132) 
that it 1s practically impossible to determine just what 
is the individual action of the various elements in 
the Dunkley machine. Apparently then his testi- 
mony to the effect that the jets of water serve to tear 
the skin from the fruit amounts to nothing more than 
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an opinion on his part as to the manner of operation 
of the machine. 

While witness Verhage states that the perforated 
pipes did the peeling of the fruit, he admits (XQ. 150) 
on cross-examination, that the operation of the machine 
is so rapid that it would be impossible to definitely 
state the action of the various elements, and he also 
admits (XQ. 153) that Dunkley’s machine would be 
correctly described by stating that it was one in which 
brushes were provided for loosening and removing the 
skin and sprays of water for washing away the re- 
moved skins. The testimony of witness Wing is in- 
definite and contradictory. It is difficult to gather 
from her statements just what she regarded as the 
operation of the machine. At some places she states 
that the brushes were intended to take the paring off 
the fruit and at others that the jets performed this 
function (XQ. 49; RDQ. 50; RXQ. 54). How- 
ever, it is apparent that this witness knew very little 
as to the structure of the machines and her testimony 
as to their mode of operation can be given little 
weight. 

Taken as a whole, the testimony fails to clearly 
and definitely establish that Dunkley’s machine will 
operate in accordance with the theory now advanced 
by him. There are not facts set forth from which 
the operation of his machine could be definitely de- 
termined and practically all of the testimony on this 
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point amounts to nothing more than conclusions on the 
part of the various witnesses. 

It follows, therefore, from all that has been said 
that Dunkley has failed to show that his device will 
perform the operation of peeling fruit by means of 
jets of water. The reasons for this conclusion may 
be restated briefly. Dunkley’s specification does not 
clearly describe any such action by the jets in his 
machine and nothing occurred during the early prose- 
cution of his application to show that any such action 
was ever contemplated. The machine offered in evi- 
dence would apparently not operate in the manner 
now claimed, and the testimony that this machine, 
or that of the application would so act, amounts only 
to an expression of opinion by the witnesses, there 
being no established facts on which said testimony 
is based. 

Under the circumstances of this case, it was incum- 
bent upon Dunkley to show very clearly that his de- 
vice would operate in accordance with the new theory 
adopted by him after the issue of the Beekhuis patent. 
He has failed to do this and it must, therefore wine 
held that the machine described in Dunkley’s appli- 
cation does not contain means for directing peeling 
jets upon the fruit, and that he ts not entitled to make 
the claims constituting the issue of this interference. 


Priority of invention of the subject-matter in 
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issue is accordingly awarded to the senior party, 
Hermanus A. Beekhuis. 


Limit of appeal: December 29, 1910. 


H. E. STAUFFER, 


Examiner of Interferences. 


December 9, 1910. 


